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In the Superior Court of the State of California

in and for the County of Sacramento.

R. B. LOUCKS,
Plaintiff,

vs.

SACRAMENTO SUBURBAN FRUIT LANDS
COMPANY, a Corporation,

Defendant*

ORDER FOR REMOVAL.
On reading and filing the petition and bond of

defendant, Sacramento Suburban Fruit Lands Com-
pany, a corporation, for removal of the above-

entitled cause to the Northern Division of the

United States District Court, in and for the North-

ern District of California, Second Division, and it

appearing to the Court that written notice of said
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petition and bond for removal was duly given by

said defendant to plaintiffs prior to filing said peti-

tion and bond, and this matter coming on for hear-

ing, said bond is hereby approved and accepted as

good and sufficient.

AND IT IS HEREBY ORDERED that said

cause be and the same is hereby removed to the

Northern Division of the United States District

Court, in and for the Northern District of Cali-

fornia, Second Division.

Dated: This 24th day of August, 1927.

J. R. HUGHES,
Judge of the Superior Court.

[Endorsed]: '^Order for Removal.'' Filed Aug.

24, 1927. [1*]

In the Superior Court of the State of CalifoiTua,

in and for the County of Sacramento.

R. B. LOUCKS,
Plaintiff,

vs.

SACRAMENTO SUBURBAN FRUIT LANDS
COMPANY,

Defendant.

COMPLAINT.

Plaintiff complaining alleges

:

I.

That defendant is now, and w^as at all times herein

*Page-number appearing at the foot of page of original certified

Transcript of Record.
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mentioned, a corporation duly organized and exist-

ing under and by virtue of the laws of the State

of Minnesota.

II.

That in and prior to the month of August, 1923,

plaintiff was residing in Polk County, Wisconsin,

and was wholly unfamiliar with the qualities, char-

acteristics and values of all California fruit lands.

III.

That in and prior to said month of August, 1923,

defendant, for the purpose of cheating and defraud-

ing plaintiff by inducing him to enter into the con-

tract hereinafter referred to, falsely and fraudu-

lently stated and represented to plaintiff that that

certain real property in the County of Sacramento,

State of California, described as Lots 95 and 96 of

Rio Linda Subdivision No. 6 was of the fair and rea-

sonable market value of $7,000.00 and upwards ; that

all of the land was rich and fertile and was capable

of producing all sorts of farm crops and products;

that said land was entirely free from all conditions

and things injurious or harmful to the growth of

fruit-trees and that all of said land was perfectly

adapted to the raising of fruit of all kinds and was

capable of producing large quantities of fruit of

the finest quality. [2]

IV.

That about said month of August, 1923, plaintiff

visited California and spent a few days in the

vicinity of said lands and walked over said land

and made a casual inspection thereof under the

guidance of defendant and defendant thereupon
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showed plaintiff over a number of thriving and pro-

ductive farms covered with large and healthy fruit-

trees producing large quantities of the finest quality

of fruit. That said other lands was in the Car-

michael Colony in the neighborhood of Fair Oaks

and Folsom in said County of Sacramento. That

defendant then and there restated and reaffirmed

said representations hereinbefore referred to and

stated to plaintiff that all of the lands being sold

by defendant and particularly the lands of said

Lots 95 and 96 were of similar quality and equal

productivity with said other lands.

V.

That plaintiff believed said representations, and

each of them, to be true and relied thereon and

solely by reason of his reliance thereon on or about

the day of August, 1923, entered into a con-

tract whereby he agreed to purchase from defend-

ant said Lots 95 and 96 and to pay defendant there-

for the sum of $7,000.00.

VI.

That plaintiff well and faithfully did and per-

formed all the terms, covenants and conditions of

said contract on his part to be performed and said

real property was thereupon conveyed by defendant

to plaintiff by a deed dated about May 2, 1924.

VII.

That said representations were, and each of them

was, at the time of the making thereof, false and

untrue and at said time the defendant well knew

that said representations were, and each of them
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was, false and untrue and that plaintiff was enter-

ing into said contract solely by reason of his re-

liance thereon. That it was not then, there or at

all true that the whole of said [3] real property

was of any value in excess of $300.00 or that any

thereof was worth in excess of $15.00 per acre

and/or that any of said land was fertile or would

produce any crops in commercial quantities and/or

was at all adapted to the growing of fruits or fruit-

trees and/or was capable of producing any mer-

chantable fruits and/or that any of said land was

similar in quality or productivity, or at all, to the

other lands so shown to plaintiff. That, on the

contrary, said land was poor and unfertile and was

underlaid with hard-pan and clay and was not at

all adapted to the growing of fruit-trees or any farm

crops or products.

VIII.

That plaintiff did not discover the falsity of said

representations until about the month of April,

1927. That prior thereto, plaintiff believed each of

said representations to be true and relied thereon

and solely by reason of his reliance therein improved

said real property by constructing thereon a dweU-

ing-house at an expense of $900.00 and chicken and

brooder-houses at an expense of $1,800.00; dug a

well at an expense of $103.00 ; fenced said property

at an expense of $150.00 and installed a water

system with pump, tank and pipes at an expense of

$900.00. That plaintiff further attempted to im-

prove said property and in so doing planted ap-

proximately 70 fruit-trees in the spring of 1924;
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approximately 3 acres of fig-trees in the spring of

1926, and approximately 1,600 grape-vines in the

spring of 1927 and in preparing said land for the

planting thereof and in the cultivation thereof

expended approximately $685.00 and applied work

and labor on said real property in an effort to

improve the same and produce fruit thereon of the

reasonable value of $375.00.

IX.

That had said real property been as represented,

it would have been worth in its unimproved state

$7,000.00 and with the improvements so placed

thereon by plaintiff would have been worth in ex-

cess of $17,000.00. That as a result of the falsity

of said [4] representations and of the unfertility

of said soil said improvements did not increase the

value of said property in proportion to the amount

of money and labor so expended and after the

addition of said improvements said real property

was not worth, and is not now worth, in excess of

$1,000.00. That by reason thereof plaintiff has been

damaged by the fraud and deceit of defendant in

the sum of $17,000.00.

WHEREFORE, plaintiff prays judgment for

$17,000.00, costs of suit and general relief.

RALPH H. LEWIS,
GEORGE E. McCUTCHEON,

Attorneys for Plaintiff. [5]

State of California,

County of Sacramento,—ss.

R. B. Loucks, being first duly sworn, deposes and

says that he is the plaintiff in the above-entitled
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action and that he has read the foregoing complaint

and knows the contents thereof, and that the same

is true of his own knowledge, except as to the

matters therein stated on information and belief,

and as to those matters he believes it to be true.

R. B. LOUCKS.

Subscribed and sworn to before me this 15th

day of August, 1927.

[Seal] RALPH H. LEWIS,

Notary Public in and for the County of Sacra-

mento, State of California.

[Endorsed] : ^^ Complaint." Filed Aug. 16, 1927.

[6]

[Title of Court and Cause.]

DEMURRER.

Now comes defendant, and demurring to the

complaint of the plaintiffs on file herein, for grounds

of demurrer alleges

:

I.

That said complaint does not state facts sufficient

to constitute a cause of action.

WHEREFORE, defendant prays hence to be dis-

missed, with its costs of suit herein incurred, and

that plaintiff take nothing by their said action.

BUTLER, VAN DYKE & DESMOND,
Attorneys for Plaintiff,



8 Sacramento Subtirhan Fruit Lands Co.

Service hereof is hereby admitted and receipt of

copy acknowledged this 23 day of August, 1927.

RALPH H. LEWIS and

GEO. E. McCUTCHEN,
Attorneys for Plaintiff.

[Endorsed]: ''Demurrer." Filed Aug. 24, 1927.

[7]

At a stated term of the Northern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City of Sacramento, on Monday,

the 12th day of September, in the year of our

Lord one thousand nine hundred and twenty-

seven. Present: The Honorable A. F. ST.

SURE, District Judge.

[Title of Cause.]

MINUTES OF COURT—SEPTEMBER 12, 1927

—ORDER OVERRULING DEMURRER.

Demurrer to complaint came on to be heard in

the above-entitled case. By consent, IT IS OR-
DERED that said demurrer be and the same is

hereby overruled with leave to answer within thirty

days. [8]
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[Title of Court and Cause.]

ANSWER.

Now comes the defendant, and answering the

complaint of plaintiff on file herein, admits, denies

and alleges as follows, to wit

:

I.

Admits the allegations of Paragraph I of plain-

tiff ^s complaint.

II.

Admits that in and prior to the month of August,

1923, plaintiff was residing in Polk County, Wis-

consin. Concerning the allegations in Paragraph

II of plaintiff's complaint to the effect that at said

time plaintiff was wholly unfamiliar with the qual-

ities, characteristics and values of all California

lands, and particularly California fruit lands, de-

fendant alleges that it has not sufficient informa-

tion or belief upon or concerning the said allegations

to enable it to answer the same, and for that reason

and upon that ground it denies, both generally and

specifically, each and all of said allegations.

III.

Admits that in the month of August, 1923, plain-

tiff visited California and spent a few days in the

vicinity of the lands described in Paragraph III of

plaintiff's complaint, and [9] walked over said

land and made an inspection thereof under the

guidance of defendant. Admits that defendant

showed plaintiff over a number of thriving and pro-

ductive farms covered with large and healthy fruit-
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trees. Admits that said other lands were in the

Carmiehael Colony in the neighborhood of Fairoaks

and Folsom in said County of Sacramento.

IV.

Admits that on or about the 30th day of August,

1927, plaintiff entered into a contract with defend-

ant whereby he agreed to purchase from defendant

Lots 95 and 96, and to pay to defendant therefor

the sum of $7,000.00.

V.

Admits the allegations of Paragraph VI of plain-

tiff's complaint. In this connection defendant al-

leges that plaintiff paid the said purchase price of

$7,000.00, by the conveyance to defendant of real

property in Polk County, Wisconsin, described as

the North Half of the Southwest quarter of Section

9, Township 32 North, Range 16 West, excepting

land north and west of the Apple River in the said

Polk County, and, excepting, further, 1.08 acres as

described in deed from R. B. Loucks and wife to

the Apple Milling Company, or record in Volume

94, page 350 of Deed in the Register's office, Polk

County, Wisconsin. Alleges that said land was

conveyed to defendant subject to a mortgage of

$2,000.00. Alleges that said land did not exceed in

value the sum of $4,000.00 over and above the mort-

gage of $2,000.00 thereon.

VI.

Admits that said land in Sacramento County was

underlain with hard-pan.



vs, R, B, Loucks. 11

VII.

Admits that plaintiff constructed upon said prop-

erty a dwelling-house, chicken and brooder houses,

dug a well, fenced said property, installed thereon a

water system with pump, tank and pipes, planted

approximately 70 fruit-trees, approximately 3 [10]

acres of fig trees, and approximately 1,600 grape-

vines thereon. Concerning the allegations in Para-

graph VIII of plaintiff's complaint to the effect

that plaintiff expended $900.00 for said dwelling-

house
;
$1,800.00 for the chicken and brooder houses

;

$103.00 for the well; $150.00 for fencing; $900.00 for

the water system with pump, tank and pipes, and

$685.00 in preparing said land for planting and in

cultivation, and applied w^ork and labor on said

property in an effort to improve the same and pro-

duce fruit thereon of ine reasonable value of $375.00,

defendant alleges that it has not sufficient informa-

tion or belief upon or concerning the said allega-

tions to enable it to answer the same, and for that

reason and upon that ground it denies, both gen-

erally and specifically, each and every said allega-

tions.

VIII.

Defendant denied each and all of the allegations

of plaintiff's complaint not hereinabove denied for

want of information or belief, or not hereinabove

expressly admitted.

As a further defense to plaintiff's action herein,

defendant alleges:

That this action and cause of action is barred
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under the provisions of Section 338 and of sub-

division 4 thereof of the Code of Civil Procedure of

the State of California.

WHEREFORE, defendant prays that plaintiff

take nothing by his said action herein, and that

defendant have and recover of and from plaintiff

its costs of suit herein incurred.

BUTLER, VAN DYKE & DESMOND,
Attorneys for Defendant. [11]

State of California,

County of Sacramento,—ss.

L. B. Scliei, being duly sworn, deposes and says:

That he is an officer, to wit, the Resident Secre-

tary of Sacramento Suburban Fruit Lands Com-

pany, a corporation, the defendant in the within

entitled action; that he makes this affidavit for and

on behalf of said corporation defendant; that he

has read the foregoing and annexed answer and

knows the contents thereof, and that the same is

true of his own knowledge, except as to such mat-

ters as are therein stated upon information or be-

lief, and as to such matters he believes it to be true.

L. B. SCHEI,
Resident Secretary.

Subscribed and sworn to before me this 13th day

of October, 1927.

[Seal] A. E. WEST,
Notary Public in and for the County of Sacra-

mento, State of California.

[Endorsed] : Filed Oct. 13, 1927. [12]
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At a stated term of the Northern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City of Sacramento, on Satur-

day, the 22d day of September, in the year of

of our Lord one thousand nine hundred

and twenty-eight. Present: The Honorable

GEORGE M. BOURQUIN, District Judge,

for the District of Montana, designated to hold

and holding this court.

[Title of Cause.]

MINUTES OP COURT—SEPTEMBER 22, 1928

—TRIAL.

This case came on regularly this day for trial.

Geo. E. McCutchen, Esq., and Ralph Lewis, Esq.,

appearing as attorneys for the plaintiff, and Arthur

C. Huston, Esq., and J. W. S. Butler, Esq., appear-

ing for the defendants. Thereupon the following

named persons, viz.

:

Harry J. Hilbert, W. H. Pingado,

E. P. Cohn, H. Deutsch,

Prank Gualco, Prank Gerig,

Victor Pox, M. E. Hamm,
Thomas Plans, W. H. Giffin, and

J. S. Collins, L. Bloomberg,

twelve good and lawful jurors were, after being

duly examined under oath, sworn to try the issues

joined herein. Counsel for both sides made their

opening statements to the Court and jury. R. B.
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Loucks, Howard D. Kerr, Herbert C. David,

Charles T. Tipper, Jidius Haugan, A. L. Iseii-

berger were sworn and testified on behalf of the

plaintiff and the plaintiff introduced in evidence

and filed his Exhibit marked Nos. 1, 2, 3, 4, 11 and

12 and the plaintiff rested. The defendant read

into evidence depositions of O. H. Braughlar, Lam-

pert Hagel, H. F. Bremer, John Posehn, Charles

Unsworth, Arthur Morley, O. W. Jarvis, Louie

Terkerlson, H. M. Edmunds, E. A. Bush, E. P.

Verner, P. E. Twining, L. B. Schei and M. A.

Crinkley, w^ere sworn and testified on behalf of the

defendant and the defendant introduced in evi-

dence and filed its Exhibits marked Nos. 5, 6, 7, 8,

9, 10, 13, 14, 15, 16, 17, 18, 19, 20, 21 and 22 and

the defendant rested. Plaintiff recalled R. B.

Loucks in rebuttal and Carrie Klaffenbach were

sworn and testified on behalf of the plaintiff* and the

plaintiff rested. After arguments by the counsel

for the respective parties, the further trial of this

case was continued to Monday, September 24th, 1928,

at 9:30 A. M., and the jury, after being admonished

by the Court, was excused until that time. [13]

At a stated term of the Northern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City of Sacramento, on Mon-

day, the 24th day of September, in the year of

of our Lord one thousand nine hundred
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and twenty-eight. Present: The Honorable

GEORGE M. BOURQUIN, District Judge,

for the District of Montana, designated to hold

and holding this court.

[Title of Cause.]

MINUTES OF COURT—SEPTEMBER 24, 1928

—TRIAL (RESUMED).

The parties hereto and the jury impaneled herein

being present as heretofore the trial was thereupon

resumed. After the instruction of the Court of

the jury, the jury at 10:05 o'clock A. M. retired

to deliberate upon its verdict. At 10:40 o'clock

A. M. the jury returned into court and upon being

asked if they had agreed upon a verdict, answered

in the affirmative and returned the following ver-

dict, which was ordered recorded, viz.

:

''We, the jury in the above-entitled action,

find for the plaintiff and against the defendant

and assess the plaintiff's damages at $2,000.00.

Dated : September 24, 1928.

Foreman, L. BLOOMBERG."
and the jury being asked if said verdict as recorded

is their verdict, each juror replied it is. OR-
DERED that the jury be discharged from further

attendance in this court. FURTHER ORDERED
that judgment be entered herein in accordance with

said verdict and for costs. [14]



16 Sacramento Suhnrban Fruit Lands Co.

[Title of Court and Cause.]

VERDICT.

We, the jury in the above-entitled action, find

for the plaintiff and against the defendant and

assess the plaintiff's damages at $2,000.00.

Dated : September 24, 1928.

Foreman, L. BLOOMBERG.

[Endorsed] : Piled 10 o'clock and 40 min. A. M.

Sep. 24, 1928. [15]

In the Northern Division of the United States

District Court for the Northern District of

California.

No. 425—LAW.

R. B. LOUCKS,
Plaintiff,

vs.

SACRAMENTO SUBURBAN PRUIT LANDS
COMPANY, a Corporation,

Defendant.

JUDGMENT.

This cause having come on regularly for trial on

the 22d day of September, 1928, being a day in the

April, 1928, Term of said Northern Division of

said court, before the Court and a jury of twelve

men duly impaneled and sworn to try the issues

joined herein, Geo. E. McCutchen, Esq., and Ralpli

Lewis, Esq., appearing as attorneys for the plain-
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tiff, and Arthur C. Huston, Esq., and J. W. S.

Butler, Esq., appearing as attorneys for the de-

fendant; and the trial having been proceeded with

on the 22d and 24th days of Sept., 1928, in said

term, and evidence, oral and documentary, upon

behalf of the respective parties having been intro-

duced and closed and the cause after arguments of

the attorneys and the instructions of the Court

having been submitted to the jury, the jury having

subsequently rendered the following verdict, which

was ORDERED recorded, to wit:

''We, the jury in the above-entitled action,

find for the plaintiff and against the defendant

and assess the plaintiff's damages at $2,000.00.

Dated: September 24, 1928.

Foreman, L. BLOOMBERG,"
and the Court having ORDERED that judgment

be entered in accordance with said verdict:

WHEREFORE, by virtue of the law and by

reason of the premises aforesaid,

IT IS ORDERED AND ADJUDGED that the

plaintiff R. B. Loucks do have and recover of and

from the defendant Sacramento Suburban Fruit

Lands Company, a corporation, the sum of Two

Thousand ($2,000.00) Dollars, and for costs taxed

at $33.85.

Judgment entered this 24th day of September,

1928.

WALTER B. MALING,
Clerk.

By F. M. Lampert,

Deputy Clerk. [16]
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[Title of Court and Cause.]

PETITION FOR APPEAL.

To the Honorable GEORGE M. BOURQUIN,
Judge of the District Court of the United

States, for the Northern District of California

:

Now comes the defendant, Sacramento Suburban

Fruit Lands Company, a corporation, by its attor-

neys, and respectfully shows:

That the defendant, feeling aggrieved by the ver-

dict and judgment thereon in said cause rendered

on the 24th day of September, 1928, in favor of

plaintiff and against defendant, for the sum of Two
Thousand ($2,000.00) Dollars, damages, with costs

amounting to Thirty-three and 85/100 ($33.85)

Dollars, hereby petitions the Court for an order

allowing the defendant to appeal to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, for the reasons set forth in the assignment of

errors filed herewith, and that a citation be issued

as provided by law, and that a transcript of the

record upon which said judgment was based be sent

to the Honorable United States Circuit Court of

Appeals for the Ninth Circuit, and that all further

proceedings in this court be suspended and stayed

until the determination of the appeal, and that an

order be made fixing the amount of surety which

said defendant shall give upon this appeal.

Dated : November 2d, 1928.

ARTHUR C. HUSTON,
BUTLER, VAN DYKE & DESMOND,

Attorneys for Defendant. [17]
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Service hereof is hereby admitted and receipt of

copy acknowledged this 2d day of November, 1928.

EALPH H. LEWIS,
GEO. E. McCUTCHEN,

Attorneys for Plaintiff.

[Endorsed] : Filed Nov. 2, 1928. [18]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Now comes Sacramento Suburban Fruit Lands

Company, a corporation, the defendant in the above-

entitled cause and makes and files the following

assignment of errors, upon which it will rely in its

prosecution of the appeal from the verdict and the

judgment thereon, herein made and entered on the

24th day of September, 1928, in favor of the plain-

tiff, and against this defendant.

I.

The Court erred in overruling defendant's de-

murrer to the complaint filed in the above-entitled

cause.

11.

The Court erred in sustaining an objection to a

question propounded to the witness, L. B. Schei, as

follows

:

''Mr. BUTLER.—Q. I want to ask you

about another certain endorsement in there from

certain business men. Will you find that

place ?
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Mr. LEWIS.—Objected to as not redirect.

Mr. BUTLER.—I will ask for the privilege

of opening up the direct examination for the

purpose of going into that matter. [19]

The COURT.—Proceed.
Mr. BUTLER.—Q. Will you state whether

or not the endorsement of that particular state-

ment, there, was obtained by you, or were any

of those endorsements obtained by you?

Mr. McCUTCHEN.—Objected to as imma-

terial, irrelevant, and incompetent.

The COURT.—What is the object of it?

Mr. BUTLER.—To prove the authenticity

of the signatures to this endorsement.

The COURT.—Objection sustained. It is

wholly immaterial whether they are authentic,

or not. Anything further? Call your next

witness.

Mr. HUSTON.—We note an exception."

IIL

The Court erred in sustaining an objection to a

question asked M. A. Crinkley, a witness for de-

fendant, as follows

:

''Mr. HUSTON.—Q. You are the secretary

of the defendant company, are you not, Mr.

Crinkley ? A. Yes.

Q. How long have you been employed in that

capacity ?

A. I joined the company in 1915 and was

appointed secretary in 1916.

Q. Do you know when the company pur-
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chased this property called the Rio Linda Col-

ony? A. Yes.

Q. When? A. 1911-12. [20]

Q. When did the sales campaign commence?

A. 1912.

Q. At that time, when the sales campaign

was first initiated, where were the lands offered

for sale—in California? A. Principally.

Mr. LEWIS.—Just a moment. That is ob-

jected to as not within the knowledge of the

witness.

The COURT.—Objection sustained.

Mr. HUSTON.—Exception."

IV.

The Court erred in sustaining an objection to a

question asked said M. A. Crinkley as follows:

''Q. What improvements, if any, did the

company put on this tract of land, what advan-

tages were added there?

A. We built all these roads and kept them

up for years before the county took them over.

We put in the culverts and the bridges. We
advanced money for the establishment of the

Rio Linda Poultry Producers Association, and

ultimately sold the place to the people out

there; we installed the machinery and sold it

to them. They have paid for it since. We
have kept the service department on our pay-

roll, here, the fruit adviser and the horticul-

tural adviser, at a cost, at a low estimate, of

$100,000 for that service department, to date.
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We advanced money to the Great Western

Power Company, the sum of $40,000, or

$50,000— [21]

Mr. LEWIS.—Just a minute. We object to

all this as immaterial, irrelevant, and incom-

petent.

The COURT.—Objection sustained.

Mr. HUSTON.—Exception."

V.

The Court erred in sustaining an objection to a

question asked M. A. Crinkley as follows:

^'Q. Up to August 23, the date of this trans-

action, how many families were located in your

colony? A. Between 200 and 300.

Q. Since that time has that number increased

or decreased?

Mr. McCUTCHEN.—That is objected to as

immaterial, irrelevant, and incompetent.

The COURT.—What is the object of it?

Mr. HUSTON.—To show the development

and the physical situation of the property out

there, as bearing on market value.

The COURT.—It is the value in 1923 that

seems to be material. Objection sustained.

Mr. HUSTON.—Exception."

VI.

The Court erred in instructing the jury on the

subject of inducement as follows:

^^ Coming back to the principle in respect to

the law, a representation on which a party re-

lies in entering into a bargain, this plaintiff,
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for instance, need not be the sole inducement;

lie might be influenced by a great variety of

things
; [22] he might have been influenced by

statements of the glorious climate of this coun-

try; he might be influenced by the statement

that poultry could have been profitably raised

on the land, and he might be influenced by other

statements of the advantages of living in such

a great state as California, appealing to a man

living in a cold country in winter time in Min-

nesota and Wisconsin, where this plaintiff was

encountered by the defendant and the negotia-

tions entered into. But no matter how much

he was influenced by these considerations, if he

was also told that the land was of the value

of $350 an acre, when it was not, if it was not,

and if he was also told that it was well adapted

to the commercial raising of fruit, and if that

is proved to be false, then if those contributed

to influence him in any manner, and if he con-

sidered that a material matter in his bargain,

that he was making with the company, that is

sufficient inducement, reliance and influence to

make it actionable, if the case is otherwise

proven as I have defined it to you."

VII.

The Court erred in instructing the jury on the

subject of the interpretation of the books and pam-

phlets in evidence:

^'Now, coming to the representations first as to

the fact that the land was well adapted or was

adapted to the raising of fruit commercially ; If
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you take this book,—and anyone who takes this

book—and [23] the defendant speaks by

that book, that is the defendant's book, those

are its representations—anyone taking that

book would infer, would come to no reasonable

conclusion other than that it does make that

representation, namely, that the land was well

adapted to raising the deciduous fruits com-

mercially. In fact they assumed to put out a

letter by the state horticulturist wherein he

says that it is proven to be specially adapted

for the raising of fruit commercially. The de-

fendant is responsible for anything it produces,

whether it is its own statement or the state-

ments of others, if it gives them out, if it makes

them its own, without reasonable ground for

believing them to be true. In this letter, the

horticultural commissioner says it is proven

beyond a doubt—that is going very far; that

is about the most positive assertion that can

be made; when a thing is proven beyond any

doubt it is as near absolute proof as anything

is capable of being proved—he says, it is

proven beyond any doubt that this district is

well adapted for the conmiercial growing of

these deciduous fruits, like pears, peaches,

olives, cherries, plums, figs and the like, de-

ciduous fruits are those produced on trees

which shed their leaves every year—apples,

pears, peaches, plums, cherries, apricots and

the like. And in other places are similar state-

ments.''
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VIII.

The Court erred in instructing the jury on the

testimony of the witnesses Davis and Twining.

[24]

IX.

The Court erred in instructing the jury on the

evidence produced by defendant as to commercial

production of fruit.

X.

The Court erred in instructing the jury of blast-

ing as follows:

^^ Twining tells you that this land is deep

enough, the soil is deep enough, that this hard-

pan can be broken through with blasting, and

it will cost only something like, I think, $20

to $35 an acre. Twining says that blasting can

be done through the hard-pan, that it is not too

deep for that, or rather that while it is stratified

you can blow through the upper part, or just

blow the upper or hard part, and that below it is

softer and that with irrigation and water it

will disintegrate, afford drainage and conserve

the moisture. Jarvis testified to something

of that nature. One witness for the defend-

ant, I cannot remember which one, I think it

was Jarvis or Twining perhaps, about the cost

of blasting at $25 to $30 to $35 an acre. Do
either counsel remember who fixed that price?

Mr. BUTLER.—Mr. Twining.

The COURT.—Counsel says Twining and

that is right. It is to be observed. Gentlemen

of the Jury, that nowhere in the defendant's
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literature nor by its agents do they represent

that the land—if I remember the testimony of

the agents right, the book, the company's book

contains its representations, does not advise any

purchaser that he will have to [25] blast;

it does point out to them the advantage that

they will have no expense in removing stumps

or stones to clear the land; they will have to

irrigate, and it speaks of hard-pan as some-

where under the surface, not saying how far,

like hard-pan elsewhere, but it does not tell

them that they will have to blast. Whether

that was fair dealing is a matter for your con-

sideration.
'^

XI.

The Court erred in instructing the juiy on the

testimony of the witness Bush as follows

:

^'On the other hand, the defendant produces

two experts, Vemer and Bush, who testify that

the land was worth $350 an acre. I think it was

Mr. Bush that said he arrived at that figure

because the defendant was selling it at that.

Well, that is not the test. Gentlemen of the

Jury. If the defendant by false representa-

tions could sell its land in the east at $350 an

acre or anywhere else, that is no criterion by

which to judge the real market value of the

land, because by deception it could be sold for

that that does not fix the just market value

—

or course I am not saying that it did ; that is for

you to say, whether it was deceptive or false."
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XII.

The Court erred in instructing the jury on the

subject of limitations, and, in refusing to instruct

the jury on that subject as requested by defendant.

[26]

XIII.

The Court erred in instructing the jury on the

evidence of representations of value of the land

alleged to have been made by defendant and in

refusing to instruct the jury on that subject as re-

quested by defendant.

To all of which rulings by the Court, defendant

then and there duly and regularly excepted.

WHEREFORE, defendant prays that said judg-

ment be reversed, and held for naught, and that

defendant be restored to all which it has lost by

said verdict and judgment.

ARTHUR C. HUSTON,
BUTLER, VAN DYKE & DESMOND,

Attorneys for Defendant. [27]

Service hereof is hereby admitted and receipt of

copy acknowledged this 2d day of November, 1928.

RALPH H. LEWIS,
GEO. E. McCUTCHEN,

Attorneys for Plaintiffs.

[Endorsed] : Filed Nov. 2, 1928. [28]
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[Title of Court and Cause.]

PROPOSED BILL OF EXCEPTIONS.

BE IT REMEMBERED: That on the 22d day

of September, 1928, the above-entitled cause came

regularly on for trial before George M. Bourquin,

Judge of said District Court, and a jury impanelled

and sworn to try said cause and the issues presented

by the complaint of the plaintiff, and the answer of

defendant, plaintiff appearing by his attorneys,

George E. McCutchen and Ralph Lewis, and the

defendant by its attorneys, J. W. S. Butler and

Arthur C. Huston, and thereupon the proceedings

taken, the evidence given, the objections made, the

rulings thereon and the exceptions thereto, were as

follows

:

TESTIMONY OF R. B. LOUCKS, IN HIS OWN
BEHALF.

R. B. LOUCKS, plaintiff, as a witness on his own

behalf testified:

In 1922 I lived in Polk County, Wisconsin. I

had a farm there of seventy-five acres. In the same

year I had my first dealings with the Sacramento

Suburban Fruit Lands Company. We first saw an

advertisement in the Minneapolis daily paper, and

we answered [29] it. They sent us some litera-

ture and in a few days one of their representatives

came to see us. One booklet they sent us was

Poultry Farm and Orchard Homes; it was the
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second edition, I believe. I read that book and

believed the things it said in it.

Either the last of July or the first of August,

1922, Mr. Whitcomb, an agent of the company, came

to see me. He said that this company that he

represented had bought 12,000 acres out of a 44,000-

acre tract of the old Haggin G-rant, here at Rio

Linda, and they were colonizing it and selling it off

in small tracts of five and ten acres. He said it

was adapted to the raising of all kinds of fruit

commercially, and outlined a general scheme of

development. He said to go into chickens first,

and then gradually set out the balance of the land

to one kind of fruit. At that time I didn't know

anything about fruit-raising. I had set out a few

plum trees on my own place. That was the only

experience I ever had. I had never been to Cali-

fornia; knew nothing about California conditions,

nor anything about hard-pan. He didn't say any-

thing to me about hard-pan at that time, and I don't

believe he said anything about the depth of soil.

Nothing further happened in 1922. We did not

deal.

About a year later we got a little more anxious to

get to California, and wrote to them again, and then

in a day or so Mr. Fotheringham came out to see

us. He said about the same things as Mr. Whit-

comb. We talked over the poultry proposition and

fruit. A few days afterwards he wrote a letter to

tell me exactly what they would do.
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(At this point the above-mentioned letter, dated

July 25, 1923, was offered and received in evidence

and marked Plaintiff's Exhibit 1.) [30]

(The second edition of the poultry Farms and

Orchard Homes book, referred to by the witness,

was also offered and received in evidence, and

marked Plaintiff's Exhibit 2.)

WITNESS.—In the first part of August, 1923,

I came to California, to look it over. I got here

early in the morning and went to the hotel for a

few hours, and then out to the company's office in

Sacramento. They were locked up on account of

President Harding's funeral being that day, but

Mr. Braughler was in, and he let me in. We went

out the same day to see the land. We first went

to the town site of Rio Linda, and went through

several places, until noon. In the afternoon we

went across the colony, across the Southern Pacific

tracks into Carmichael and the Fair Oaks District,

and looked around the country there, and then went

down the boulevard to Sacramento. We saw nice

looking orchards in the Carmichael and Fair Oaks

Districts. Some of the trees were large, and some

were small. At that time they were just harvesting^

their Tuscan peaches, and they looked very nice.

Mr. Braughler said, '^Now, you can see what Rio

Linda will be in the next five or ten years." He
said the soil was the same, and had the advantage

that it was easier to water because it was more

level, and I believed the statement. He told me the

land thev were selling me was worth $350 an acre.
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The next day Mr. Braughler took me out over the

colony in general. I spent about three days, aside

from Sunday, looking the place over. I finally

took a tract, the one I have now. Before coming

to California, Mr. Fotheringham had told me the

land was worth $350 an acre. I believed it.

On my arrival to California I stayed over Sun-

day with a [31] friend and we went out and

made a boring in one corner of the land. I found

hard-pan down a depth of about two feet. I told

Mr. Braughler about it the next day and he said

'^Yes," but that was general all over California, and

it was no detriment to the soil, in fact it helped to

hold the water when we were irrigating, and it did

not take as much water. I believed what he said.

I did not know at that time how thick the hard-

pan was. I made no investigation to determine

that. Later I signed a letter of agreement, with

the approval of the head office at Minneapolis.

(The letter above mentioned, dated August 11,

1923, w^as received in evidence and marked Plain-

tiff's Exhibit 3.)

WITNESS.—I then returned to the east. I

wrote a letter to Mr. Fotheringham and in a day or

so he and Mr. Crinkley came and looked my place

over and approved it, and told me they would bring

me a contract in a few days. Eventually a con-

tract was signed up and I conveyed my property

in the east to them. The fair market value of my
place was nine thousand dollars. There was an in-

cumbrance of two thousand dollars on it.
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I then came to California and moved on my land

about the middle of November, 1923. Mr. Chapman

dug my well.

(Whereupon a copy of the contract above re-

ferred to was received in evidence and marked

Plaintiff's Exhibits)

WITNESS.—I built my house in the winter of

1923-24, and in the spring of 1925, dug my well pit.

I never did find out how thick the hard-pan was

on my place, but I discovered it was of considerable

thickness when we dug our well pit. When we built

the house we [32] blasted down four feet into

hard-pan, trying to get a basement. I don't think

it occurred to me at that time that the land would

not grow fruit-trees. In the spring of 1924 I set

out my trees, and I then made inquiry. I told Mr.

McNaughton I had found hard-pan, and asked him

if it done any harm. He said, no, that this

hard-pan contained some things that ground did

not have, that was beneficial to fruit-trees, such as

lime. I believed his statements, and believed fruit-

trees would grow there. I planted about fifty trees

in 1924. They started nice. That year we had a

lot of grasshoppers, and they about ate them up.

I lost three or four of them. Aside from that, they

did all right. The following year they did all right
;^

I may have lost one or two. I did not lose any in

1926, but in 1927 I lost twelve. On one end of my
orchard there are ten or twelve trees, and the soil

is about three and a half feet deep, and from there

down to the other end it gets shallow, down to a
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foot and a half in places. Where it is three and a

half feet deep the trees are twice as large as the

trees planted there where it is shallow. I have

given the trees good care ; I plow them every year,

disc them, cultivate and water them. I dig around

the trees every spring. In 1926 I planted about

three acres of figs. At the present time there are

99 missing. I reset some in 1927. The highest are

about three feet. I gave them good care up to this

year, when I did not give them as good care as I did

the other two years.

I planted sixteen hundred grape-vines in the

spring of 1927. About three-quarters of them are

dead. In 1926 I planted about five acres to wheat

and oats. The crop was not worth cutting, at least

except in a little place where I put on some fertil-

izer.

Q. You have been principally in what business

out there?

A. I have been working in the spring and fall

with a tractor, doing leveling, and taking care of

the little place—raising greens for chickens, etc.

[33]

Cross-examination.

Prior to coming to California I had been engaged

in farming all my life. The farm I had at that

time was a dairy farm, in Wisconsin, of 75 acres.

I had about eight or ten plum trees.

Before I first met the representative of the defend-

ant, I had had no acquaintance with either the com-
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pany or any of its agents. Neither had I discussed

the Rio Linda colony with anyone else prior to meet-

ing the agents of the company. I commenced my
dealings with the defendant company either the last

of July or the first of August, 1922. I did not make

any selection of any lot before I came to California

;

that was left open until I came out here and looked

at the property. I don't remember of having re-

ceived any literature of the company other than

the booklet identified here by me. I still have that

booklet in my possession. I read the booklet thor-

oughly.

Q. Did you read what the pamphlet contained

with reference to hard-pan? A. Yes, sir.

Q. Did you read that before or after this con-

versation in which you said nothing was stated to

you in regard to the hard-pan?

A. I read that in the pamphlet before.

Q. And, notwithstanding that, there was no dis-

cussion between you and the agent in regard to it,

prior to the time that you signed your first writ-

ing ? A. Not that I remember of.

Q. Then, for the first time, hard-pan was dis-

cussed after you arrived in California?

A. Yes, sir.

Q. When you arrived here in California, you ar-

rived after the letter of July 3, 1923, that Mr.

Fotheringham gave you? [34] A. Yes, sir.

Q. You had that letter at the time, did you not, or

it had been delivered to you, had it not ?

A. Yes, sir.
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Q. Who came to California with you ?

A. Nobody.

WITNESS.—When I arrived I went first to the

Antlers Hotel. I stayed in California about four

days. The afternoon of the first day we went

through Carmichael Colony, and over towards Fair

Oaks. In the forenoon of the first dav we were

through the colony, and visited some of the people

in the west half of the colony. I was not ac-

quainted with any of the settlers. We visited per-

haps a half a dozen. We just looked over the prop-

erties casually.

We first visited Mr. Blocher, in the town site.

We made no inquiries as there was no one home.

We walked down through his orchard. The trees

were different sizes, as he would set new ones oc-

casionally. I don't recall that any of them looked

unhealthy. I couldn't say about the size of the

orchard or the age of the trees. It was just a

family orchard.

I believe the next place we visited was Mr.

Bolden's. I don't remember any trees there, only

grape-vines ; small. I think he had only been there

a year or a year and a half.

Next, we visited Mr. Grimlet. He had a young

orchard. The trees looked fairly well.

We next stopped at the place of Mr. Matuich.

I don't remember whether his orchard was family

or commercial. We did not look over the orchard

very much. He was very busy inside of the
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chicken-house. That is all the places we visited.

We then came back to town. [35]

The next morning Mr. Braughler took me out

and we looked over different tracts of vacant land

in the colony. I cannot tell you offhand the de-

scription of the tracts. They had one picked out

for me that they afterwards sold to Mr. Hires, half

a mile south of the place I bought. I walked over

that tract. There was no orchard on it.

We drove around up through the colony. I don't

remember just where we did go. We came back

and looked at another place, right north of where

I bought. It was just bare ground. We probably

looked at three or four pieces of ground that day,

but not visiting any particular family, or anything

like that. That night I stayed in Sacramento. I

think we went out again. If I remember right the

third day was Saturday, and we went out then, al-

though I would not be sure of that. We did not

look over very many places on Saturday, probably

three or four.

Q. On Saturday night did you remain at the

colony? A. No, I did not.

Q. Did you go back to the Colony on Sunday?

A. Pardon me, I did go back to the Colony

Saturday night.

Q. That is what I thought. You stayed all night

with Fredericks, didn't you? A. Yes.

Q. And Sunday and Sunday night? A. Yes.

Q. And Mr. Braughler, or no representative of



vs, R. B. Loucks. 37

(Testimony of R. B. Loucks.)

the company, was with you when you stayed with

Mr. Fredericks'? A. No.

Q. And it was on that Sunday that you and Mr.

Fredericks went over and made the borings on the

property that you finally selected? [36]

A. Yes.

Q. How many borings did you make?

A. We only made one that I can remember.

Q. How long were you on this property ?

A. Two hours, at that time.

Q. And that was before you had signed up on this

property? A. Yes.

Q. Did you discuss with Mr. Fredericks anything

about the property?

A. We talked it over some, where we would put

up the buildings, etc., if we bought it.

Q. Did you discuss the commercial production of

fruit with Mr. Fredericks ?

A. I don't remember whether I did, or not.

WITNESS.—I discussed the question of com-

mercial production of fruit with a Mr. Arthur

Pierce, who had a small family orchard, but wanted

to put in a commerical orchard. I had had no

previous acquaintance with him. I should judge

his orchard was three years old.

On Monday morning Mr. Fredericks and I came

in to Sacramento. I went through the cannery with

him, and then we made out a letter of agreement

with the company that noon, or right after noon.

Mr. Braughler showed me around the city that
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afternoon, and that night, as I remember it, I went

home.

(At this point a letter addressed to Mr. Loucks,

dated Minneapolis, Minnesota, August 27, 1923, was

read by defendant's counsel, offered and received in

evidence, and marked Defendant's Exhibit 5.

A second letter dated 8/29/23 was received in

evidence and marked Defendant's Exhibit 6.) [37]

WITNESS.—I came to California to locate on

the 17th of October, 1923. In 1924 I set out a small

orchard of about fifty trees, on the east side of lot

95, occupying about half an acre. In about March

of 1926 I set out about three acres of figs on the

south side of lot 96. In about March of 1927 I

planted 1600 grape-vines. That is all the i)lanting

I did to amount to anything. I set out half a dozen

cherry trees in 1927.

During the time I have been on the property I

have devoted my time both to farming the property

and to outside occupations. I farmed part of it

in different years. I had to work out a good deal

of the time.

Before I came to California Mr. Whitcomb told

me that I would find in the Rio Linda colony

70,000 fruit-trees and vines devoted to the commer-

cial production of fruit. When I came to Califor-

nia I found several commercial orchards down on

the creek bottoms, and around, what they call the

island. I did not know that land was different

from the land I purchased then; I know it now.

I didn't know how many trees I saw. I could



vs, R. B. Loucks, 39

(Testimony of R. B. Loucks.)

well believe there were 70,000. They showed me
all around the island. I did not know until this

year that they never did own that land. That is

my understanding now.

I was not shown any orchards on the uplands, or

on the class of land I was purchasing.

I first suspected I had been defrauded in the fall

of 1925. I noticed that things did not grow just

right, and I asked the county agent what fruits I

had better set out, and he told me I did not have

walnut land, or cherry land, or pear land, but I

might raise some shallow-rooted crops. He said,

*^You might raise grapes." I asked him about

Kadota figs. He said, ^^Well, I don't know, you

would have [38] to supply drainage.'' I showed

him in the basement where I blasted down four

feet. He said, ^^ There is no use of your trying to

do it unless you irrigate them and provide drain-

age." He said, ^^If you do that you might raise

them." After that I planted them.

Q. I will ask you if this letter is in your hand-

writing. A. It is mine, I guess.

Mr. HUSTON.—This is dated 2/22/25, and reads

as follows: (Reads.) We offer it in evidence.

(The document was here marked Defendant's

Exhibit 7.)

Q. You wrote that letter ? A. I did.

Q. What were the circumstances under which

that letter was written?

A. Mr. Braughler came to me one day when I

was working away from home, and wanted me to
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give the company a letter of recommendation. I

thought the company was all right at that time.

I told him I was busy and did not have time to get

out a letter. He asked me if I would copy one and

sign it if he would bring it to me, and, finally, to

get rid of him, more than anything else, I told him

that I would.

Q. Do I understand you to testify this is a copy

of a letter that was prepared by Mr. Braughler?

A. Prepared by somebody in the office.

Q. Is this letter in your handwriting?

A. It looks like mine. I think it is mine.

Mr. HUSTON.—We offer this letter in evidence.

It is dated 2/22/25.

(The letter was marked Defendant's Exhibit 8.)

Mr. HUSTON.—(Addressing Counsel.) Have

you in your possession a letter dated February 25,

1925, from Loucks?

Mr. McCUTCHEN.—No.
Mr. HUSTON.—Q. I will ask you if you re-

ceived this letter in reply to the one I just read?

[39]

A. I probably did, although I don't remember it.

Mr. HUSTON.—We offer this in evidence. It

is dated Sacramento, California, February 25, 1925,

and reads as follows: (Reads.)

(The letter was here marked Defendant's Exhibit

9.)

Q. Let me ask you if at any time subsequently

to the writing of that letter you ever made an}^ com-

munication, orally, or otherwise, to anj^body con-
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nected with this company, retracting any statement

contained in the letter?

A. I may have to my neighbors.

Q. I said did you to the company?

A. No, I don't think I did.

WITNESS.—In the winter of 1923-24 I engaged

in tractor work, plowing and leveling, etc., in the

Rio Linda Colony on different properties. Dur-

ing the first winter I don't remember if I came in

contact with hard-pan lands. I may have scraped

over it. During that first winter I learned nothing

in regard to the soil; only that I would get stuck

there some time. I have plowed the uplands. I

blasted for a few trees that I set out in the spring

of 1925. I saw hard-pan in a few of the holes that

I dug for trees. I also blasted a basement under

my house twelve feet square and about four feet

deep. I found hard-pan about two feet from the

surface. That blasting was done in January and

February, 1924. Mr. Braughler and I talked about

hard-pan at the time I took the borings, or the next

day. Prior to that time I believe nothing had been

said by anybody connected with the company. I

had had no experience with hard-pan lands; knew

nothing about them.

Redirect Examination.

Mr. McCUTCHEN.—Q. Calling your attention

to this letter of February 22, 1925, the one that was

published in the book, was there any more to that

incident than you have already told us? [40]
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A. Nothing, only that they wanted me to give them

a letter. Mr. Broughler brought it. As far as that

other letter is concerned, I don't know anything

about it.

Q. But you wrote this other one, didn't you?

A. I probably did.

Q. But you have not any particular recollection

of it now? A. No.

Q. Now, going back to the letter of August 29,

1923, that is the letter to Mr. Crinkley, with refer-

ence to the leveling, etc., you say: ^'I cannot call

off my sale." What did that mean?

A. When they came down to approve the agree-

ment that they had made there they told me to go

ahead with my sale and they would bring me a con-

tract.

Q. What w^ere you going to sell?

A. My personal property at auction sale. They

told me to go ahead with it, and in a few days they

would bring me a contract. It got to be within a

few days of the sale, and I got anxious what to do

about it.

Q. And at that time you said something about

buying out somebody else, buying out his equity out

here: Just tell us what that was about.

A. There was a place that I knew of across on

the corner from Mr. Fredericks, that I heard of,

that the people did not have any money, and they

were going to lose it, and I thought I would come

out and buy that, providing I did not deal \vith the

company.



vs. R. B. Loiicks. 43

(Testimony of R. B. Loucks.)

Recross-examination.

I did not investigate the place. I knew the loca-

tion of it, and thought it was the same as the place

I afterwards bought.

(At this point photographs of the witness' prop-

erty were identified by the witness and received in

evidence and marked Defendant's Exhibit 10.)

[41]

TESTIMONY OF HOWARD D. KERR, FOR
PLAINTIFF.

HOWARD D. KERR, a witness for plaintiff, tes-

tified :

I am a real estate broker and have been in the

business for over twenty years. I have had experi-

ence in country lands, and know what they were

selling for in 1923. I have seen lots 95 and 96 of

Rio Linda and have made appraisals on them. In

July or August of 1923 the land was worth $75 for

sixteen acres, and $50 for four acres.

Cross-examination.

I have been a witness in all of these cases for the

plaintiff, covering a period of approximately eight

or nine months. I examined the properties in-

volved in this action yesterday. I was on the prop-

erty about thirty-five minutes. I made an examina-

tion of the soil and improvements in a general way.

My valuation figure excludes the improvements. In

arriving at that figure I am considering the land

as being adapted to the raising of chickens, and a
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little diversified home stuff for a man seeking that

location. I did not make any investigation before

forming my opinion as to the value of this property,

with reference to the Poultiy Association at Rio

Linda, and the benefits that might be derived from

it by a purchaser of this tract of land. Neither did

I make any investigation of the free service ren-

dered to these settlers by the horticulturist. I did

not make any investigation anywhere for the pur-

pose of determining at what price land adapted

to the profitable production of poultry was sold for

in the open market on the date in question.

TESTIMONY OF HERBERT C. DAVIS, FOR
PLAINTIFF.

HERBERT C. DAVIS, a witness for plaintiff,

testified

:

I am an agricultural specialist, with the firm of

Teschou & Davis, engineers and chemists. I have

had three years of technical [42] training at the

University of California. After that I was for

seven years manager of the United Orchards Com-

pany, at Antelope ; then three and a half years in a

laboratory here at Sacramento.

In my work at Antelope I had occasion to raise

fruit myself. I have made a great many tests of

soils. I went on the Loucks land and made some

borings.

Q. This map that I have in my hand was pre-

pared by you? A. Yes.
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Q. It has some numbers on it, 1 to 18 ; those rep-

resent the borings made by you? A. Yes.

Q. What do the figures in parentheses indicate?

A. They indicate the depth of the soil in inches

to hard-pan.

A. And it is correct, is it? A. Yes.

Q. The cross-section here, of the ground, that is

correct, is it? A. Yes, sir.

Q. And that correctly shows the situation here?

A. Yes, sir.

Mr. McCUTCHEN.—We offer this map in evi-

dence.

(The document was here marked Plaintiff's Ex-

hibit 11.)

WITNESS.—I found some clay on that land.

There is a strata of clay about four or five inches

thick. The soil, itself, is a little different from

most of the soil, here, it is a grey clay loam, instead

of the usual red sandy loam. The strata of clay

underlying the soil, proper, is not as distinctive in

type. The top of the soil is loamy, and as you ap-

proach the hard-pan there is a strata of four or five

inches that is practically poor grey clay, and very

tough. It is what we call adobe. We found an

average depth of 28 inches, [43] but there would

be four or five inches of clay included in that figure,

so it would leave about 23 or 24 inches of soil

proper.

I examined the well pit. The hard-pan in that

pit is stratified to a slight extent. The pit proper

is 26 feet deep, overlain with two and one-half feet
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of soil. Then there is two feet of hard-pan. A
kidney of sand appears in the pit at this point, with

an average thickness of eight inches, and then un-

derlain, again, by twenty feet of solid hard-pan.

Q. Did you take some samples of the hard-pan?

A. Yes.

Q. Are these they ? A. Yes.

Mr. McCUTCHEN.—I offer them in evidence.

(The samples were here marked Plaintiff's Ex-

hibit 12.)

WITNESS.—I took some samples of hard-pan

for the purpose of analysis, and did the work my-

self. The analysis of the soil showed .100 per cent

of potash, equivalent to 4000 pounds per acre-foot.

The phosphoric acid was .011 per cent, equivalent

to 440 pounds per acre-foot. The lime was .288 per

cent, equivalent to 11,520 pounds per acre-foot. The

nitrogen was .290 per cent, equivalent to 11,600

pounds per acre-foot. The humus was .41 per cent,

equivalent to 16,400 pounds per acre-foot. From
this chemical analysis, I would say the land is not

adapted to the growing of fruit-trees. The very

first requirement in the production of fruit is the

depth of soil, a minimum of about five feet of well-

drained soil being required to permit the normal

growth of roots, a sufficient area for the roots to

spread out in to obtain plant food, for the deeper

roots to make an anchorage to hold the tree, and to

suck moisture, and to have sufficient soil for the

storage of moisture. [44]
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A tree will grow on less than five feet of soil, but

not as a profitable proposition.

The analysis of the soil shows it to be very defi-

cient in potash and phosphoric acid. The potash

content, being 4,000 pounds per acre-foot, is about

one-third of the amount that we ordinarily find in

even the poor soils; the phosphoric acid also being

about one-third of the amount that is generally

found in the poorer type of soil.

Blasting would not help in this case; the hard-

pan is too thick. The blasting would simply blow

out a pocket in the hard-pan, and it would not be

possible to penetrate into any strata of underlying

soil that would permit of drainage. The sand in

the pit appears to be simply a kidney. I have no-

ticed that in a number of pits, there. It would be

just a little pocket, the size of perhaps a barrel. It

is not a uniform layer of sand over the section, at

all. It is just an accidental pocket or kidney of

sand. If blasting were done and a considerable

place excavated in the hard-pan in which to grow

the tree, the effect would be that the pocket would

simply fill up with water in the winter time, and

the roots of the tree, penetrating in there, would

be drowned out.

Cross-examination.

When I say that I am an agricultural specialist

I mean that the firm that I am with, Teschou &
Davis, is engaged in the work of engineering and

chemistry. It happens to be that the work involved
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there that I take care of is agriculture—agricul-

tural phases of the work is what I specialize in

I left college in 1918, having taken various courses

in agriculture and chemistry pertaining to that class

of work. I did not graduate in either agriculture

or chemistry; I went into the Army [45] before

I finished my course. When I attended college, I

received instiTictions upon the matter of five feet

of soil being necessary for the production of fruit.

After I left college I bought an orchard in the

Antelope section. We had there an average depth

of about four feet. The shallowest soil I had was

around a foot and a half in places. At that time

I purchased forty acres. I could not say as to the

proportion of that orchard which was less than

three feet in depth; it had an average of four feet.

Part of the orchard was young and part of it old.

The trees were about twenty-five years old, that is

the oldest. They were not producing successfully

at that time. Neither were the young trees produc-

ing successfully ; but, notwithstanding that, I bought

the orchard. I operated the orchard seven years,

during which time I did not irrigate it. I gave it

the usual care and later sold it. I believe it is

being removed now.

My authority upon which I base my statement

that five feet of soil is necessary to the successful

production of fruit is R. L. Adams, Notes on Farm
Management, a text-book now in use at the Univer-

sity of California, which sets forth the following

requirements : For almonds, 12 feet of soil ; apples.
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8 feet or more, well-drained subsoil; apricots, 6

feet or more ; cherries, 15 feet ; figs, 5 feet or more

;

iio rock or hard-pan; olives, 8 feet or more, though

some grow on shallower soils, due to the fact that

they are fibrous rooted; peaches, at least 6 feet;

pears, 8 feet; prunes, 6 feet. I don't know the date

of the article. I attended the university last fall,

in November, and it was in use at that time. It is

in the form of a pamphlet that is used by Professor

Adams in instructing his courses.

I have substantiated all of my findings by actual

practice.

Q. Tell me where you find a single orchard

planted on hard-pan lands less than four feet in

depth, which was properly drained, cultivated and

irrigated and cared for, that was not producing

profitably— [46] leaving out marketing condi-

tions.

A. If I understand your question correctly, you

want to know some orchard that is on hard-pan

land that is not profitable ?

Q. That was properly planted, cared for, irri-

gated, and handled.

A. In the Sullivan section they are not success-

ful
;
in the Carmichael section ; there is one orchard

I know of in here owned by O. G. Hopkins an

attorney in Sacramento. I think about fifteen or

twenty acres in that piece. Also in the Carmichael

section ; the Champlin vineyards ; then crossing and
going further south there is the Manlove ranch, on
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the Folsom road—the portion that is on hard-pan

land, there, has been very unsuccessful.

WITNESS.—The Manlove ranch property con-

sists of an orchard. I am more or less familiar with

all of the hard-pan lands around this section. My
professional pursuits have taken me into all of them.

I don't know what proportion of the orchards in

Sacramento County, east of the Sacramento River,

are planted on hard-pan lands.. Some of them are;

they are not successful on that land, though. I

don't know^ of any that are.

Q. That is as far as you can make the statement

in answer to that question, is it ? A. Yes.

Q. Did you make any investigation of the hard-

pan section in other parts of the state, in order to

be able to testify here ? A. No, sir.

Q. You have been testifying in all of these cases,

as you have said ? A. Yes.

WITNESS.—I spent two or three hours making

an investigation of the Loucks tract of land. That

was about September 11th of this year. [47] At

that time I made borings in the soil, and I believe

that a record of the character of the soil appears

on the map I made of the borings. I did not bore

through the hard-pan. I got the sample introduced

in evidence out of the well pit. It was uncemented.

I took three samples, one representing the hard-pan.

It changes very, very slightly. The change being

simply the difference in the coarseness of the grain

that goes to make up the sandstone hard-pan. I

have made no special investigation of actual field
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work to determine whether or not the roots of a

fruit-tree will penetrate this hard-pan. Where we

blasted on our own land we noticed the roots pene-

trate into cracks, and were pinched off, which ac-

counted for the death of the tree. That was on

Antelope land. Outside of that I made no special

investigation. That orchard was not irrigated. I

have never made an investigation of an orchard

growing on hard-pan land that had been irrigated,

for the purpose of determining the penetration of

root growth into hard-pan. Our Antelope trees

were of varying ages; from 25 years of age down

to young ones. Antelope is fourteen miles north-

east of Sacramento. The property I refer to in

that section practically joins subdivision 6 of Rio

Linda, on the northeast corner. There were no

healthy growing orchards on hard-pan land in the

Antelope section that I know of. The trees on the

shallower parts of it would become stunted and die

out much sooner than the ones on the deeper section

of it. How long after planting would depend on

many conditions. On seasonal conditions, the

amount of rainfall in the winter, how long they were

standing under water. The seasons have been vari-

able.

As to the Rio Linda land, knowing the depth of

the top soil to the hard-pan strata, I am satisfied

that some of the trees would show the effects of

the hard-pan the first year by becoming yellow, and

making a poor growth, and some of them probably

even dying. That would be perceptible to the naked
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eye. I would look for that result [48] on any

poorly drained land that contains pockets such as

we have in hard-pan, up to a depth of around three

or four feet. The first four or five years would

show it. Of course if the land was less than two

feet in depth, they would not last nearly as long;

they probably would last two or three years. The

trees, under such condition, would make an un-

satisfactory growth, depending on the variety of

the tree; others might make an apparently satis-

factory growth the first year.

Referring to the map I made, there were no trees

planted in front of the house, but there are trees

on the opposite side of the house, where the hard-

pan is 36 and 32 inches below the surface. I did

not see those trees the first year they were planted,

but I think those particular trees made a very sat-

isfactory growth for a period of two or three years.

They appear now to have made that growth. I

don't know if those trees received more or less water

than the other trees on the land, I didn't investi-

gate that. That is the only portion of the land

planted to trees, except the southwest part, where

the figs are. The fig trees are in very weak shape;

there is no apparent growth on them at all. I don't

know when they were planted. I would say their

weak growth is due to general infertility of the soil,

and the character of the soil; hard-pan.

Taking trees that are planted on soil two feet in

depth, I would say that those trees would show

signs of the effect of hard-pan in probably two or
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three years, depending on the variety and the sea-

sons. That would also depend, to some extent, as

to whether there was shallow ground all around it,

or that two feet w^as actually a pocket, in which case

the trees might be dying out even the first year.

At the time of my visit to the Rio Linda I did

not see any very satisfactory trees growing and

producing on hard-pan lands less [49] than three

feet in depth. I have been over about twenty-five

or thirty tracts, there, and I did not find any very

satisfactory trees.

I do not know the places of Posehn, Bremer,

Unsworth or Turkelson. I went on the Miller place.

Miller is one of the plaintiffs in one of these actions.

I have not been on property out there other than

that involved in these actions ; my investigation was

to determine whether this particular land was suit-

able for fruit. I made chemical analysis person-

ally, taking samples of soil from the surface down

to hard-pan. Where I took them shows on the map
I prepared.

This represents a composite sample of all the

borings made on that land, giving an average of

the w^hole thing. I made the analysis by first bring-

ing the samples into the office, and passed them

through a twenty mesh screen, and removed the

rock and other debris that was not part of the soil.

I cultured it down until we had what we ordinarily

use. We used a forty-gram sample for analysis.

The sample was then extricated for ten hours at a

temperature of 100 degrees centigrade, in hydro-
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chloric acid solution, with a strength of 1.105 specific

gravity. Then taking this extract, we determined

the lime, phosphoric acid and potash in the extract.

Where we were finding a small percentage, and we

used about four times the size of sample that ordi-

narily is used in order to make an accurate deter-

mination of small percentages, the length of time

in the bath has some effect, and for that reason we

used the longest period of time that was recom-

mended, so as to get ever3rthing that was there.

Ordinarily, ten grams contains sufficient potash

and phosphoric acid so that it can be weighed, but

we had to use four times as much in this case.

The COURT.—Q. Throughout the Sacramento

Valley, is it customary to irrigate fruit lands? In

other words, what is the prevailing practice ? [50]

A. It is customary to irrigate, except for grapes,

almonds; in fruits that run low in the normal con-

tent, it is not usual; the amount of moisture con-

tained in the fruit regulates that, to some extent,

and the character of the soil, etc.

TESTIMONY OF CHARLES T. TIPPER, FOR
PLAINTIFF.

CHARLES T. TIPPER, a witness for plaintiff,

testified

:

I had dealings with the Sacramento Suburban

Fruit Lands Company in 1923. At that time I was

living in St. Bonifice, Manitoba, Canada. I had

never been to California and knew nothing about

the California fruit lands. The agent I spoke with
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was a Mr. Stock. He said the lands they were

selling out at Rio Linda were very fine fruit lands,

and could grow any kind of fruit, commercially.

That is what I wanted. I bought some land in the

Rio Linda Colony and planted some trees. In my
family orchard I put in 26 or 28 trees, and I set out

300 jfig trees. My land is next to Mr. Loucks'; on

the other side of the railroad. The depth of the

soil on my place averages two feet. In taking care

of my trees I did the customary plowing, discing,

harrowing, trenching and irrigation, and mulching

some of the trees. Some of them have done very

good, but the majority just so-so; at the present

time there are over seventy dead.

Cross-examination.

I am a plaintiff in an action similar to this. I

have contributed my share toward the expense of

this action.

TESTIMONY OF JULIUS HAUGEN, FOR
PLAINTIFF.

JULIUS HAUGEN, a witness for plaintiff,

testified

:

Before coming to California I lived in Williams

County, North Dakota. I had not been to Califor-

nia before and knew nothing [51] about Califor-

nia fruit-raising. I had dealings with the defend-

ant company in about 1923. I went to see them,

and dealt with their agent, Mr. Fotheringham. I

also dealt with Mr. Crinkley. They said that the
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land was selling fast, and that the land would raise

any kind of fruit that was raised in California for

commercial use, except lemons and oranges. They

told me the land was worth $350.00 an acre at that

time. I bought some of the land, came to Cali-

fornia, and in 1923 planted 34 or 37 trees. I cared

for them, cultivated and irrigated them. The first

year they done fine; the second year, also, and also

the third year fairly well, but since then they didn't

look so good. They have borne very little fruit.

The depth of the soil on my land is all the way be-

tween three and four feet to six inches.

Cross-examination.

I was a farmer before I came here. I was over

the property I bought here before buying.

I am a plaintiff in a similar action and have paid

my share of the expense of this action so far.

TESTIMONY OF A. I. ISENBERGER, FOR
PLAINTIFF.

A. I. ISENBERGER, a witness for plaintiff,

testified

:

Before coming to California I lived in Minne-

sota. Up until 1923 I had never been to California

and did not know anything about fruit-raising out

here. I had dealings with the defendant corpora-

tion. They sent me some literature, the book with

the chicken on it. Their agents Tom Brown and

Mr. Edmund Amblad came to see me. They told

me the land was good fruit land, and could raise any
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kind of fruit that was raised anywhere in California

for commercial purposes. They said the land was

selling from $300 to $500 an acre, or somewhere

along there. The best I could get was $450 an

acre, and if I did not take it quick they would raise

it to $500. [52]

I bought, came to California, and moved on to

the land. The soil depth averages from eight inches

to tw^o feet. I don't know how^ thick the hard-pan

is. I dug a well, but did not get through the hard-

pan. I did not put a pit in. I dug a pit for an

outbuilding and we dug down about seven feet,

and there was hard-pan at the bottom.

Cross-examination.

I received a book from the company about a year

before I closed my deal with them. After arriving

in California I did not select a different lot than

the one I had purchased in the East, because I had

a deed to that lot. I came out here in the latter

part of December, 1924. I filed suit against the

company in 1927. From the time of my arrival

here to the time I filed suit I had never complained

to anybody connected with the company about the

transaction.

Redirect Examination.

The reason I made no complaint was because I

thought the land was all right; I believed what
they said.

Recross-examination.

I found the land was not all right in 1925 or
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1926. The trees did not do so well in 1926. I did

not find out it was as bad as it was until 1927. In

1927 my trees began to bleed; some in 1926 and

in 1927.

TESTIMONY OF OSCAR H. BRAUGHLAR,
FOR DEFENDANT.

OSCAR H. BRAUGHLAR, a witness called for

the defendant, testified as follows

:

I am acquainted with Mr. Loucks, the plaintiff in

this action. [53]

I recall a conversation had with him in Febru-

ary, 1925, about writing a letter. I did not pre-

pare a letter for Mr. Loucks to sign, having refer-

ence to the letter that has been introduced here in

evidence. I did not at any time dictate to Mr.

Loucks a letter for use by the Sacramento Suburban

Fruit Lands Company, nor did I furnish him with

any prepared letter. I heard the letter read in

evidence, dated February 22, 1925, but I did not

prepare such a letter for Mr. Loucks, or any letter,

or make any dictation to him. I asked Mr. Loucks

if he would give us a letter that we could publish

with our advertising, or publish in the papers. He
was enthusiastic about our country, here, at that

time, and he very willingly offered to. Aside from

that conversation I had nothing to do with the prep-

aration of that letter.

After Mr. Loucks came here I took him around

over the territory. I could only touch the high

points. Leaving Sacramento, we went out through
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North Sacramento. In leaving the North Sacra-

mento business district, after we got through the

business district, I called his attention to the fact

that the greater part of the lands here were under-

lain with a hard-pan strata, and that hard-pan pre-

vailed in the North Sacramento section, over the

land that we were then passing over. We were

approaching his land, and I told him that it was a

condition that existed under his land, and that it

was not just under his land, but that it was a gen-

eral condition, that it was under his neighbors' land,

as well.

Going out into the Rio Linda section, we stopped

at the Blocher place. There is an area there of

probably two hundred feet square that is on upland,

what is called upland; I called his attention to the

different varieties of trees that were there. I di-

rected his attention to pomegranates, and olives,

growing in the front yard, to the different varieties

of peaches, five different kinds of oranges [54]

that were growing there at that time, grapefruit

and lemons. Further back in the orchard cherries,

apricots, plums, almonds, both white and black figs,

apples, pears; on the other side of the house I

called his attention to the nectarines. That is a

family orchard.

I also showed him the poultry-house. At the

time I took Mr. Loucks on this trip there was no

conversation had with him, or statement made by
him as to his engaging in the fruit business on a

commercial scale. The fruit business was only dis-
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cussed as regards a family orchard. He said he

was going into the poultry business on a commer-

cial basis.

I took him to Fair Oaks, and I told him that the

soil there was approximately the same as the Rio

Linda soil, w4th the hard-pan condition. I told him

that he W'Ould have the advantage of having closer

water in Rio Linda. I pointed out the hard-pan

to him and told him of its effect. In passing down

through the island district, as we approached the

lowlands I told him that the soil conditions changed

there, that this was an alluvial soil, it was probably

the wash of ages there, with the humus that drifted

in from the creeks, that is the lowlands. I ex-

plained to him the difference between lowlands and

uplands, with respect to the depth of the hard-pan.

Cross-examination.

WITNESS.—The discussion of fruit did not come

up on that occasion as to the lands Mr. Loucks was

buying. I did not tell him that the lands were not

suitable for fruit commercially; he did not ask that

question. All we discussed was family orchard.

Q. This letter about which you testified, where

did that conversation with Mr. Loucks occur?

A. It was on Mr. Tipper's property.

Q. What was Mr. Loucks doing at the time?

[55]

A. He was running a tractor.

Q. You came out there with a prepared letter,

did you not? A. No, sir.
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Q. Didn't you give him a letter, there, which

you had prepared, and didn't you ask him to sign

it? A. No, sir.

Q. Didn't you ask him to write a letter for you,

and didn't he say he could not write very well, that

he was not a good literature man?
A. He may have said that.

Q. Didn't you say, ''I will prepare a letter for

you, I will have it prepared," and didn't you take

it out there and have him copy it?

A. Absolutely not. The only time we had a dis-

cussion regarding it was at his tractor, if I remem-

ber rightly. The letter was mailed in.

WITNESS.—In taking him on that trip I had no

fixed route. I never have a fixed route for the rea-

son that a number of people know of someone here

and there. I usually take people to the Blocker

place, which contains about three acres. I have

tested the soil on that property with a soil rod and

I have found soil on the front two hundred feet,

ranging from six or eight inches to thirty-six or

forty inches in depth. There is hard-pan on the

back end of it, not all of it, but part of it.

Redirect Examination.

I have been with the company upwards of five

years. During that time I have never dictated

any letter for anyone of the settlers to sign, nor

have I prepared any letter. [56]
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TESTIMONY OF CARLOS F. WHITCOMB,
FOR DEFENDANT.

CARLOS F. WHITCOMB, a witness for defend-

ant, testified:

I reside in Minneapolis, Minnesota, and have

been in the real estate business since 1913.

I know the plaintiff. I first met him at his

home in Wisconsin during the summer of 1922.

He lived about two miles from Amery, Wisconsin.

At that time I had a conversation with him. Mr.

and Mrs. Loucks, Mr. Lindsay and myself were

present. I cannot remember the exact conversa-

tion, but I recall the substance. Mr. Loucks' in-

quiries were largely in regard to climatic condi-

tions as compared with Wisconsin, the value of

land, the money to be made in the poultry business,

and the advantages to be gained under co-opera-

tive organization. Mr. Loucks told me that he had

been receiving the books issued by the company for

two years previous to the time that I talked with

him. He did not say if he had received the pub-

lished list of purchasers at Rio Linda, but that

list accompanied all of the books that we sent out

at that time. He did not mention what investiga-

tion he had made himself concerning the Rio Linda

project.

I explained to him the advantages to be gained

by purchasing land within the boundaries of the

Rio Linda district telling him that all such pur-

chasers were privileged to become members of the
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Eio Linda Poultry Producers Association and as

such members they were privileged to purchase

their poultry feed and poultry supplies through

such association at a price probably less than they

would pay for the same goods in Sacramento; also

he was privileged, if he were a member of the Poul-

try Producers of Central California, to market his

eggs through that Association at the warehouse of

the Rio Linda Association at Rio Linda, and

thereby avoid the long haul into the city and the

peddling of his eggs. I also explained to him the

benefits arising from the dividends paid by the

association to its [57] members out of the profits

made from the sale of feed and supplies ; I also ex-

plained to him the benefits of the better roads, the

schools, electric power and the better social sur-

roundings in the Rio Linda district. I do not re-

member that I gave him any particular figures at

that time about the dividend record that had been

made in the past. The fact that membership in

the association was limited to the owners of land

within that formerly owned by the Sacramento

Suburban Fruit Lands Company was the main

point that I brought out in my talk with him.

I described the soil in general. I told him that

the top soil throughout the Rio Linda district con-

sisted of a sandy loam varying in depth from a

few inches to six or seven feet, underneath which

would be found a stratum of hard clay or had-pan.

Mr. Loucks was then engaged in general farm-

ing and had a considerable number of poultry on
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his place, and lie told me that it would be iiis in-

tention to devote his entire time to poultry-raising

if he went to California. He did not say anything

about intending to buy Rio Linda property for

the jDurpose of going into the fruit business as a

business. He asked me what kinds of fruit they

raised at Rio Linda ; I told him that I had seen

large numbers of family orchards of nearly all

kinds of deciduous fruits; that most of the resi-

dents of the Rio Linda district devoted their time

to poultry raising for profit, in preference to fruit

raising.

I never saw Mr. Loucks but the one time until

after he had been out to California, returned and

was preparing to leave for good. At that time I

did not discuss the proposition at Rio Linda with

him.

My first conversation was some time in the sum-

mer of 1922. The records show it was something

over a year later before Mr. Loucks signed up to

23urchase land at Rio Linda. In talking with him

I did not discuss any particular tract in Rio Linda.

I did not tell him [58] at any time that the prop-

erty at Rio Linda was of the fair and reasonable

market value of $350 an acre and upwards; nor

that the land was rich and fertile; nor that all of

the land was capable of producing all sorts of farm

crops and products; nor that all of the land was

entirely free from all conditions and things in-

jurious or harmful to the growth of fruit-trees.

Neither did I tell him that all of the land was per-
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fectly adapted to the raising of fruits of all kinds;

nor that all of the land was capable of producing

large quantities of fruit of the finest quality.

TESTIMONY OF THOMAS W. FOTHERING-
HAM, FOR DEFENDANT.

THOMAS W. FOTHERINGHAM, a witness

for defendant, testified:

I live in St. Paul, Minnesota, and have been in

the real estate business since 1906.

I know the plaintiff. I first became acquainted

with him in the summer of 1923. I met him at

the Loucks' home on his farm two or three miles

south of Amery, Wisconsin. His wife, myself, and

family, were present. The substance of the con-

versation had was simply a repeating and going

over of the booklet which he had received and read,

gotten out by the Sacramento Suburban Fruit

Lands Company. It was the booklet that had been

published in 1922, Second Edition.

(Witness identifies copy of the said booklet.)

WITNESS.—I not alone discussed the article in

that booklet on soil, water and irrigation, commenc-

ing on page 7, but went in very fully to the con-

ditions of soil existing throughout the San Joaquin

and Sacramento Valleys. I told him that it was

of a reddish color soil with enough grit in it to

make it adaptable for irrigation; that it was free

from stone, alkali and adobe; that this applied to

the top soil which averaged in depth from a few

inches to a number of feet [59] and was under-
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laid usually with a stratum of soil usually firm and

hard, known as hard-pan; that at some places this

hard-pan would be reached by plowing, and cited

him the particular lot on which Mr. Lyding lived

in Vineland Subdivision; that the hard-pan could

be reached there in places within a few inches of

the top of the surface while in other places by bor-

ing with a seven or eight foot auger they had failed

to strike any hard-pan; that apparently this

stratum known as hard-pan had been generally con-

ceded to be formed by the settling of the salts con-

tained in the ground during the rainy season of

the winter and drying in the summer, when they

had no rain, and they got into a solid state, so that

there was no uniform layer of that in any particu-

lar area at Rio Linda—in places in California

—

this hard-pan soil did not in any particular way

interfere with the raising of poultry but it was

necessary in growing fruit to know where and in

what depth this hard-pan layer lay, under the land,

and particularly, for certain kinds of fruit that had

tap roots, so that the planting of fruit was done,

not alone at Rio Linda, but universally throughout

both valleys in California, according to the forma-

tion of the soil. I gave him for example a large

fig orchard, a number of thousand acres, I believe

it w^as twelve, lying along the main highway be-

tween Madera and Fresno, which was planted and

being planted exclusively to figs, and on which they

blasted holes where they planted each and every

tree, to break up the hard-pan. This was being done
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by a man who knew the fruit business and had ex-

perience in California, and they considered this

land particularly adapted for figs. I also told him

of a tract of land of about forty-eight hundred

acres almost joining the town of Merced, which had

been purchased by a California corporation which

got out the Del Monte brand of canned fruit. They

were not a land company but simply bought tracts

of land and planted them into the different varieties

of fruit adaptable to the location, and then built

a cannery, put [60] their products on the market

in a finished product to the public. I told him I

was familiar with this forty-eight hundred acres

as I purchased twelve hundred acres adjoining it

to retail in small tracts and my decision in taking

it on was due to the fact that this corporation knew

all about California's condition and were putting

in their forty-eight hundred acres into fruit to sup-

ply a canning factory of their own, and it was

necessary for them, and they did blast holes for

every tree that was planted. I then told him that

the lands owned by the Sacramento Suburban Fruit

Lands Company at Rio Linda and offered for sale,

varied in formations, relative to the hard-pan, and

that they found it advisable to keep a horticulturist

to advise purchasers of their land the kind of fruit

to plant if they wished to raise fruit as a side-line,

adaptable to the particular piece of land that they

should purchase, and that this advice and service

was furnished free by the company; for instance

I cited some land in and around the town site of
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Rio Linda which was along a stream, they did very

well with cherries, pears and other varieties of

fruits, while on some of the higher tracts horticul-

turists found it more adaptable to plant figs, grapes

and fruits that were adapted for that particular

kind of soil, but that in most cases people were

planting a family orchard of various varieties, con-

sisting of the variety of fruits as quoted in this

booklet, and for their own use throughout the dis-

trict of Rio Linda, almost all fruits that are grown

in California were represented on some particular

tracts of land, that were better than others; that

when it got into the fruit end of the proposition

that I was not a horticulturist and that we kept a

man there for that advice; that the Rio Linda dis-

trict primarily and all the time was a poultry

proposition.

Mr. and Mrs. Loucks both spoke up and said

that was the part they were interested in; that the

fruit proposition would be something [61] they

would have to learn and wouldn't be dependent on,

stating that while they were at that time in general

farming and dairying, devoting some time to the

poultry industry at home, that they were interested

in getting into a poultry country where they could

devote their time exclusively to the poultry indus-

try. They told me that they found that they could

make more money out of the poultry than they

could out of dairying, and get through their work

in the daytime; that in the dairying business it

usually was ten o'clock or after before they got
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through with their milking and their chores and

they had to get up in the morning at an unseemly

hour to get their dairying work done, and they

wanted to get away from that, as they felt and

knew that they could do as well and have life much

easier and more congenial than the way they were

situated at present.

In discussing the poultry industry at Rio Linda,

the point was brought out how much land a per-

son needed to go into the poultry business. I told

him the ordinary one man outfit could handle all

the poultry that they needed on a five-acre tract,

but due to the fact that they were wanting to ex-

change their farm and put it into land at Rio

Linda that it would be impossible to make a deal

on five acres; the only thing that I could get the

company interested in would be for them to take

a sufficient acreage so that the company could af-

ford to make the exchange, in other words, the

company was not buying their farm and paying

them any difference in cash, but I thought that a

deal would be worked out that would be of advan-

tage to them if they would take sufficient acreage,

and that deal would have to be worked out on about

twenty acres.

I went into the poultry business very much along

the lines as stated in the booklet, and also told them

of the co-operative way in which the poultry busi-

ness was handled not alone at Rio Linda, but also

throughout California, telling them of the extent

to which [62] the poultry business had grown
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at Petaluma, which was about the original starting

of the poultry industry in California, and now the

poultry industry had grown to such an extent that

they were organized in a co-operative buying of

supplies and marketing of their products, known

as the Central Egg Producers Association of Cali-

fornia, which is the largest poultry organization

of its kind in the world, and the Rio Linda district

was a part of this organization, and in addition

to this, they had a local co-operative organization

of their own for the Rio Linda district member-

ship of which could be obtained only by those pur-

chasing land from the Sacramento Suburban Fruit

Lands Company, as they had been instrumental in

forming this local co-operative organization for the

benefit of the people who were buying land from

them.

I told them this membership cost $50.00 and that

one person could only have one membership; that

they paid a preferred dividend on that $50.00 of

eight per cent per year; in addition to this they

had the advantage of the co-operative marketing

of their eggs, and the buying of their feed from

this local association. I told him that this local

association did not aim to sell this feed below the

market price generally prevailing at different

points in California, to any extent but that they

charged a profit on the sale of the feed, which profit

was divided among the members of the association

at a certain period of the year, pro rata, to the

amount of feed they used, that is, a man who was
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buying feed for five hundred birds would not re-

ceive* as large dividend as a man who was feeding

two thousand birds, but the pro rata of profit per

bird would be practically the same. That this profit

varied and was increasing each year as the volume

of business of the association increased. I told him

that this profit amounted to approximately twenty

cents a bird per year, which in reality would be a

twenty per cent profit he got in addition to his

[63] interest on his membership fee or belonging

to the association.

I told Mr. Loucks and his family, that the Sacra-

mento Suburban Fruit Lands Company were sell-

ing their land for a higher price than lands out-

side of the district, due to the fact of the service

rendered by Mr. Lyding, their poultry expert, the

service of their horticulturist, and the benefits de-

rived from the poultry association for their land.

I told them that they could go out there and buy

land, if they were looking around, for a cash deal,

for one hundred dollars to one hundred fifty dollars

less per acre than we were charging; that in the

opinion of the company they were justified in sell-

ing their land for this increased price, because of

the services rendered on their lands, the benefit of

the membership in the association, and the greater

development and progressiveness of the Rio Linda

district as compared with the territory surrounding

it, but I told Mr. Loucks that the company would

prefer that he make a personal trip of inspection

to California and the Rio Linda district and satisfy
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himself as to all these points. Mr. Loucks imme-

diately answered me, that he would not think of

buying anything unless he first saw it, himself;

that he would buy no ^^cat in the sack," as it meant

too much to him on a deal of this kind. He went

out to Rio Linda before agreeing to buy land. I

did not discuss with him in any way, any particular

lot at Rio Linda. I did not tell Mr. Loucks that

lots 95 and 86 of Rio Linda Subdivision Number

Six were of the fair and reasonable market value

of $7,000.00, and upwards; I told him the price of

that land was $7,000.00, and showed him our price

list on the various lots. I did not tell him any-

thing about the quality of those lots, as he had in-

spected them for himself. I did not tell him the

lots were capable of producing all sorts of farm

crops and products ; or that those lots were entirely

free from all conditions and things injurious or

harmful to the growth of fruit-trees; or that all

of the [64] lots were perfectly adapted to the

raising of fruits of all kinds. Neither did I tell

him that those lots were capable of producing large

quantities of fruit of the finest quality.

TESTIMONY OF LAMBERT HAGEL, FOR
DEFENDANT.

LAMBERT HAGEL, a witness for defendant,

testified

:

I have lived in the Rio Linda district for five

years. I have forty acres out there. I have fifty-

eight trees of thirty-six different varieties. I call
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it a family orchard. The depth of the soil on my
property is from seven inches up to twenty-four;

it is upland. I blasted for the trees. The trunks

of the cherry trees run from two and a half to

three and a half inches; the lowest one is eleven

feet high, the others are from thirteen to fifteen

feet high. On the nectarines, the trunk is six in-

ches in diameter and fifteen feet high. So are

some of the other trees. They are four years old.

The nectarine crop is very good; cherries very

good, and apples; all the rest of the crop is not

heavy. That is due partly to the age of the trees,

and then I only sprayed them once, and I believe

that kind of set them back. They did not have

enough blossoms in the spring.

I have twenty-eight acres of vines; the oldest

are three and a half years. They are all planted

from cuttings. The ground was not blasted for

the vines. Their growth has been pretty good.

This spring I planted ten acres of almonds, and

I have a stand of eighty-five per cent on them so

far; I did not irrigate, I just cultivated.

The older vines have had a very good growth.

I have a vine here about three and a half years old

;

it was planted from cuttings; never had a drop

of water since I planted it. I just cultivated it,

and I got this growth out of it. I would say this

a fair sample, [65] some are more than that, and

some are less.

(Whereupon the exhibit was offered and received

in evidence and marked Defendant's Exhibit 13.)



74 Sacramento Suburhan Fruit Lands Co.

(Testimony of Lambert Hagel.)

WITNESS.—I have a Thompson Seedless vine

taken from a four year old vine, representing one

year's growth. This measures something around

twenty-one feet long. It is a fair sample. I had

one as high as twenty-six, that I measured this

morning. I raise some vegetables.

(At this point the witness identified pictures of

his property and vines; whereupon the same were

received in evidence and marked Defendant's Ex-

hibit 14.)

WITNESS.—I grow some vegetables on hard-

pan ground. The soil is about eighteen inches

deep. I irrigate, fertilize and cultivate.

Here is a plant that measures twenty-seven inches

long, nineteen inches wide; here are some beets

grown on my land; I picked these at eleven o'clock

this morning. Here is a cluster of Wilson wal-

nuts. Here are some pomegranates. Here is a

bunch of Tokay grapes. This is irrigated stuff. I

took this off the vine this morning. Here is a

melon, I picked that this morning, about a quarter

of a mile away from my house. How the seed got

there I don't know. It never was irrigated. It

was thrown among my vines where there never

has been any water on it. Here are a couple of

cucumbers. Although they are now out of season,

these are eleven and a half and ten and a half

inches long.

From my experience out there I am satisfied I

can raise anything I want to. I am engaged in the

poultry and orchard business, both. I have 1,400
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chickens. I raise alfalfa for the chickens. I am

[66] getting about seven cuttings a year, all the

way from a foot to eighteen inches high. The

alfalfa is growing on hard-pan land, with a soil

depth of around fifteen inches.

Cross-examination.

I have fifty-eight trees planted twenty feet apart.

There is a bald spot on my land; I left that space

to build my house and put a lawn there. I lost

three trees in 1927. There are no dead cherry

trees on my land now. I can prove that. I have

never sold any fruit off my land, but I sold grapes

both last year and this year. I sold between four

and six tons of grapes last year. So far this year

I have sold about 4,500 pounds, or about two and

a quarter tons. That is all the sale I have made up

to to-day; I will commence to pick again on Mon-

day. Last year I purchased some grapes. I bought

them and sold them on the field. I sold them to

Henry Posehn, Carl Beyler, John Brown, Charles

Brown, and some others. Each of those parties

bought several dollars' worth. I never sold any to

any grape-shipping concern in 1927.

TESTIMONY OF H. F. BREMER, FOR
DEFENDANT.

H. F. BREMER, a witness for defendant, testi-

fied:

I live in the Rio Linda district. My place is

the west half of 54. I have ten acres, and am en-
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gaged in the poultry business. I have planted a

few trees, the soil depth where I planted the trees

being approximately two and one-half feet. Some

of the trees were planted last spring, and some a

year ago. I did not do any blasting. The trees

are doing very good. I owned another piece of

property in the Rio Linda District before I pur-

chased my present place. I bought the former land

in 1922, and had it about two years. During the

time I was there I planted some trees on soil of a

depth of two and one-half feet, or around that. I

blasted for those trees. They [67] did very

good. I have been by the place recently and the

trees are looking pretty good. They were planted

in 1923; about five years old now. Three of them

(iied, to my knowledge. That was last year, when

so many of them died all over this state, according

to what I read. That was due to a sour-sap condi-

tion, and also on account of the fertilizer being put

too close and directly on the tree, and I was told

that that was the cause of some of the trees dying.

Q. I show you a picture of the place you formerly

owned; is that the condition of the trees as they

appear at the present time ? A. Yes.

(Whereupon the picture was offered and received

in evidence and marked Defendant's Exhibit 15.)

WITNESS.—The place I formerly owned and

the place where I now live are approximately half

a mile a part; and, from my experience in that

district I would say that on that ground you could

successfully raise fruit.
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Cross-examination.

In 1922 I planted about fifty trees, but have kept

no check of the yield from those trees. In January,

1926, I came here and have been here going on three

years. In 1926 I planted about twelve trees. My
experience in orchard raising consists of my pre-

vious planting, my present planting, and what I

personally observed on outside neighboring lands. •

TESTIMONY OF JOHN POSEHN , FOR
DEFENDANT.

JOHN POSEHN, a witness for defendant, testi-

fied:

I live in the Rio Linda district. I will have been

there five years next fall. I have ten acres. I have

a son living adjoining me, who has five acres. I

have forty trees planted on my place. [68]

I am engaged in the poultry business, and have

1,500 chickens. The soil on my property is a half

a foot, a foot and two feet in depth. I blasted for

my trees. They are four years old. The trees

have made a good growth. I planted a late Free-

stone peach in 1925, and they are sixteen feet high

and eleven inches around above the ground. Others

are pretty nearly the same size. I also have some
ornamental trees. I planted them in 1924. I got

them from the Sacramento nursery. They are the

same as the trees around this building. They are

twenty-three feet high, and about twenty inches
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around the trunk, over the ground. I irrigate my
trees.

I have some grape-vines on soil of a depth of half

a foot, a foot and two feet. The vines have done

good. I brought some here. I had all the fruit I

wanted off my trees, and what I didn't need, I fed

to my chickens.

The vines did good. Some Thompson Seedless

ran around sixty pounds, and others forty-five

pounds. I picked a Malaga last year that was

forty-one pounds from one vine.

I planted trees on my son's place the same year

as mine; one tree measures twenty-nine inches

around over the ground, and is twenty-five feet

high. His trees have done better than mine. He
got a good crop this year; all he w^anted and some

left over. His grape-vines bore well this year also.

Q. Is this a picture of your son's place?

A. Yes.

(Whereupon said picture was received in evi-

dence and marked Defendant's Exhibit 16.)

WITNESS.—I brought some Emperor grapes in

from my place. I got some tomatoes from my son's

place. I picked these this morning. He picked

over his pit and leveled it up and he raises all the

vegetables [69] he wants. There is a hard-pan

about an inch or two inches thick on his land, and

he got that out and spread it over, and he raised

all these vegetables there. The hard-pan there is

not very hard, you can pick it with a pick. It is

hard when it comes out of the ground, but when it
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is in the sun a while it gets loose. The tomato vine

I have here was grown on that sort of soil, and I

have seen other vegetables raised on that kind of

ground, and they grow well.

Cross-examination.

Mr. LEWIS.—Q. You have plenty of your own,

but you went over to get this from your son's place:

Is that right?

A. Yes.

Q. Your grape-vines produced very well this

year? A. Yes.

Q. Did you buy any grapes elsewhere? A. No.

Q. Do you know Mr. Archie Phelps, who lives

over the river bottom ? A. No.

Q. Does your daughter live at your place? You
have a daughter living there, haven't you?

A. Yes.

Q. Did she buy any grapes any place ?

A. No, I have so much myself.

Q. Did she make any arrangements to buy any

from anybody? A. No.

Q. Are you positive of that?

The COURT.—I cannot see that it is very ma-

terial. She had the same right to buy grapes that

anybody else had.

Mr. LEWIS.—She was right at his place, your

Honor.

The COURT.—She still would have the right to

go into the grape [70] business. Proceed, if you
have anything further.
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Mr. LEWIS.—Q. You never sold any in the

market, did you ?

A. No.

Mr. BUTLER.—Q. How do you take care of your

orchard ?

A. I water it and cultivate it ; that is all.

TESTIMONY OF CHARLES UNSWORTH,
FOR DEFENDANT.

CHARLES UNSWORTH, a witness for defend-

ant, testified:

I live in Rio Linda, on the highway, this side of

Rio Linda town site. I have five acres, a portion of

which is planted to fruit; about three and one-half

acres. They are mostly peach trees. The depth

of the soil in the orchard is about thirty inches, and

then it goes deeper. I don't think I have any trees

planted on soil less than thirty inches, but I do

plant fruit-trees on thirty-inch soil. The place was

planted when I bought it. I bought last October.

This year was the first returns I had from the

orchard. The trees are in very good condition. I

do not know whether the ground was blasted when
the trees were planted. I had a very good crop

off my orchard this year. I judge I got about four

and a half tons of fruit ; that is, I sold that much,

and there w^as a tremendous lot went to waste, on

account of the market condition. There was about

as much again went to waste as what I sold.

My flowers, shrubbery and foliage do fine.
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(At this time a photograph of the witness' prop-

erty was received in evidence and marked Defend-

ant's Exhibit 17.)

Cross-examination.

I am a meat-cutter by occupation, but for the

past year I have just been on the place. I have

done nothing else except attend to the place. I

should judge I have sold one hundred dollars' worth

of [71] fruit since I have been there. I never

had any prior experience in raising fruit. The

shallowest place I found on my land was thirty

inches.

TESTIMONY OF E. A. BUSH, FOR DEFEND-
ANT.

E. A. BUSH, a witness for defendant, testified:

For the past tw^enty years I have been engaged

in the real estate business in Sacramento. I am the

president of the Ben Leonard Company. I have

had experience in the buying and selling of country

lands. I am acquainted with this Rio Linda dis-

trict. I have been familiar with it for fifteen years.

I have followed the sales out there and have made
many loans on that property. I have also appraised

numerous parcels of that property for loan pur-

poses, and am acquainted with the reasonable value

of land in the district.

I would appraise the plaintiff's land at $350 per

acre on the east ten acres, and $325 an acre on the
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west ten. The east ten has better drainage, accord-

ing to my observation.

The elevation has considerable to do with planting

trees in that district, and I would say it has better

drainage on the east ten. On the west ten it is pos-

sible that the drainage is not so good. I also con-

sider the availability of water in fixing my valua-

tion. Its proximity to the city is taken into con-

sideration. It is on the main county road. It is

close to marketing facilities. In other words, in

that district, a man established there has the oppor-

tunity of purchasing from the Rio Linda Poultry

Producers' Association; he has the advice of the

experts the company furnishes. If he was buying

out in some isolated section that did not have those

features, it would not be worth starting on, pos-

sibly. There is power available for pumping water,

and for other purposes. There are schools and

churches in the neighborhood, and roads throughout

[72] the district.

Cross-examination.

I did not say that land out in an isolated section

would not be worth anything; I said it possibly

would not be worth starting on.

All of the sales I refer to were made by the

defendant corporation under the selling plan which

it was following at that time. That is the way we

arrive at all of our valuations, and that is the way
I arrived at my valuation in this particular instance.
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TESTIMONY OF E. P. VERNER, FOR
DEFENDANT.

E. P. VERNER, a witness for defendant, testi-

fied:

I am in charge of the country lands department of

Wright & Kimbrough. I have been engaged in the

sale of country lands for seventeen years. I am
familiar with the Rio Linda District, and am ac-

quainted with the property involved in this litiga-

tion, belonging to the plaintiff, Loucks, described

as Lots 95 and 96, Rio Linda Subdivision No. 6.

In my opinion, on the 30th day of August, 1923,,

that property was worth $325 an acre. In arriv-

ing at that figure I am considering the location,

being suburban to the city of Sacramento; trans-

portation, steam railroads, electric roads, power

lines, good roads, churches, schools, good water con-

ditions, industries in the immediate vicinity, and the

present industry in the community.

Cross-examination.

In fixing a value on that land I took into con-

sideration to some extent the present industry in

the community. There were some good roads out

there in 1923. Some were graveled and some were

not. I don't think the roads by this place were

graveled. In 1923 the map of this subdivision was
on file. The filing of a map enhances the value

of any property. They raise the taxes the minute

you file [73] a map of a subdivision.

This land is located as close to the city of Sacra-
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mento as the Klaffeiibacli property, but I would say

it is a little better located, being on a main road

running east and west. The reason I appraised the

Klaffenbach land at $250 an acre, and this land as

being of a value of $325 an acre, is that the Klaffen-

bach land I appraised in 1921, two years prior to

the time this valuation w^as put on. There were

other developments in the district subsequent to

that time. Generally, the land increased $25 an

acre from 1920 up to the present time. All lands

in the State of California show an average increase

of approximately $25 an acre. That would apply

to the Klaffenbach land. This piece of land under

question at the present time is a better piece of

land. The Klaffenbach land runs to some kind of

red soil, and, according to my estimation, is thinner

land. I never tested the soil on either the Klaffen-

bach or this property. Prom an examination of the

surface I say that the property in question has a

deeper soil than the Klaffenbach land.

TESTIMONY OP L. TURKELSON, POR
DEPENDANT.

L. TURKELSON, a witness for defendant, testi-

fied:

I live in the Rio Linda district. My place is on

the highway, this side of the Rio Linda town site.

I live across the road from Mr. Unsworth. I have

about forty acres, the soil depth varying from three

to eight feet. I have about two thousand trees;

most of them are almonds and pears; I have a
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family orchard of all different varieties, a good

many different varieties. I think most of the shal-

low soil is in pears. I did not plant the pear trees

on blasted ground. I didn't blast anywhere on my
place. The pear trees have done fine, and I get

good crops. I had a good medium crop this year.

Last year was a lighter crop due to weather condi-

tions in the blooming season. The crop the year

before that was very heavy. [74]

I consider the land where my place is located to

be adaptable for the raising of fruit.

Before I came to Rio Linda I was raising fruit in

the southern part of the state, close to Los Angeles.

I have been in the fruit-raising business about thirty

years, or more. I have some almonds on my land

that are doing fine
;
good grade and quality.

(Witness identified a picture as being a photo-

graph of his almond orchard.)

WITNESS.—The reason the trees have not many
leaves on in the picture is that the picture must

have been taken in the latter part of the season,

or early. When we harvest the crop we knock the

leaves off. To harvest the crop we use long poles,

and in harvesting they knock the leaves off a good

deal.

(Whereupon the said picture was received in

evidence and marked Defendant's Exhibit 17.)

WITNESS.—I have here a sample of the almonds

from my place, this years' growth, which are a

fair sample. They grade A-1.
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(The almonds were received in evidence and

marked Defendant's Exhibit 19.)

WITNESS.—I have known the Unsworth place

for a number of years. I could not say positively

how old his trees are, but I think they must be about

eight or nine years. They look fine. I consider

his an A-1 orchard, and I consider the soil on his

place to be adapted to the raising of fruit. My
land is upland.

Cross-examination.

I have about three and a half acres in pear trees.

I shipped my crop East this year. I have not fig-

ured up for the season yet [75] what is sold al-

together. I think I shipped over 200 boxes, and a

good many were sold locally. There are about 52

pounds to the box.

TESTIMONY OF H. M. EDMUNDS, FOR
DEFENDANT.

H. M. EDMUNDS, a witness for defendant, testi-

fied:

I have lived in the Rio Linda district for six

years. I am President of the Rio Linda Poultry

Producers Association. This is the fourth year I

have held that position. The Poultry Producers

Association is a corporation of our own out there,

to secure the best possible feeds at the least possible

price. That corporation is not in any way con-

nected w^ith the defendant company financially or in

a business way. The membership to the association
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is limited to the residents of the district. We have

some 224 members. The prices at which we sell

are approximately the same as those in Sacramento

for the same quality of feed. We buy our feed.

Grain, wheat, barley, oats, milo, we buy locally;

corn we buy where it is grown—Iowa, Nebraska,

Kansas. We buy these various grains, grind them

and mix them. The association has in its ware-

house, grinding machinery, and mixing machinery.

Out of the money that comes in from the sale of

feed to members, there are dividends representing

the surplus profit that is returned to the members

on a pro rata basis, according to the amount they

buy during the year. During the past six years I

have had returned to me $1,443.10 in dividends,

representing purchases of $15,248.00. My place

cost me two thousand dollars.

Non-members can buy as well as members, but

non-members cannot participate in the distribution

of profits. We have a surplus on hand of undis-

tributed profits amounting to $30,000 or $33,000.

We own the property on which the warehouse is lo-

cated. We own a strip of land ; most of it is on the

railroad right of way. That part we have leased

for a period of years. There is no indebtedness on

it. [76]

Q. Your place is located in what subdivision ?

A. No. 3.

Q. Is this a picture of your property? A. Yes.

Mr. BUTLER.—I offer it in evidence.
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(Whereupon the said picture was received in

evidence and marked Defendant's Exhibit 20.)

Cross-examination.

The dividends from the association are returns of

money charged for feed over and above the actual

cost.

Q. In other words, you take it away from the pur-

chaser, and later you give it back to him and call

it a dividend ?

A. No, sir; we do business on a basis that is

commensurate with other merchandise

—

Q. I am not asking you that. I say that all the

money you get is obtained from the men who pur-

chase feed from vou? A. Yes.

Q. And if it develops later that there is a profit,

you give it back to him ? A. Yes.

Q. And you call it a dividend ? A. Yes.

TESTIMONY OF ARTHUR MORLEY, FOR
DEFENDANT.

ARTHUR MORLEY, a witness for defendant,

testified

:

I have lived in the Arcade district, about a mile

south of Rio Linda, for about eight years. I do not

live in the Rio Linda tract and have no interest in

any of the property there. I have about eighteen

acres. The soil depth varies from a foot to three

[77] feet. I planted my property to fruit.

Blasting was done. I have cherries, plums, pears,
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apricots, peaches. My place produces commer

cially profitably. There are other places in the

vicinity, on similar land, with a hard-pan underlay,

which produce commercially and profitably. For

example: George Fletcher, Mr. Wanzer; Fred

Mincy. Dr. Harris has a nice orchard coming

along. All of those orchards are on land of about

the same depth as mine.

I have been over the Rio Linda district. Re-

cently in conjunction with Mr. Jarvis, I made

rather an extended survev of the entire district,

testing the soil depth in many places and noting

the quality. I have been in the fruit-raising busi-

ness about fifteen or sixteen years; actively en-

gaged during all of that time. In my opinion the

hard-pan uplands of Rio Linda, in soil of the depth

of my place, if properly cultivated, blasted and

cared for, would produce fruit in commercial

quantities.

Cross-examination.

I work in my own orchard, and others. I have

seventeen acres of land, and do the pruning and

picking of the crops on more than ninety additional

acres. I spent thirty days in going over the Rio

Linda district for the company. They wanted me
to determine what I thought of the soil and the

trees that were growing there.
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TESTIMONY OF O. W. JARVIS. FOR DE-
FENDANT.

O. W. JARVIS, a witness for defendant, testi-

fied:

I have been in horticultural work and interested

in the fruit business for a great many years. I am
a graduate of the Utah School of Agriculture. I

was county farm adviser of Sacramento County for

a period of time. In my work I have had a great

deal to do with the examination of soils, and the

care of fruits, and the cultivation of fruit-trees,

etc. Recently I have had occasion, being [78]

employed by the defendant company, to make a

survey of the Rio Linda district for the purpose of

determining the number of trees and vines growing

in that district. The number of trees and the

varieties we estimated as follows : Almonds, 18,720

;

olives, 9,370; peaches, 7,060; plums, 2,950; pears,

8,875; prunes, 6,040; figs, 10,230; grapes, 97,650;

apricots, 1,550; walnuts, 490; cherries, 9,465; apples,

600; persimmons, 100. That makes a total of 83,-

650 trees, and 97,650 vines; family orchards, about

325, with an estimated average of 25 trees to the

orchard, and about 10 grape vines, would make a

grand total of 91,750 trees and 100,900 vines.

As a general rule, the trees were not as well culti-

vated and cared for as they are in many orchard

sections; so many people seemed to be interested

in poultry and other things as a side-line, even

thou2:h thev have some trees in addition to their
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family orchard. As a rule, the trees were not as

thrifty as they would be if they were better cared

for. We found, in all parts of the district, both

on the shallow soil and on the deep soil, some trees

looking exceptionally well, and some trees excep-

tionally poor.

As a general condition, we found that the trees

responded to proper care, whether on the deeper or

on the shallower ground. They looked good and

thrifty where the proper drainage, and irrigation,

and cultivation facilities were provided. On vshal-

low soil of that type, with an underlying hard-pan,

it is generally customary to blast. If the ground is

properly blasted the tree will find ample drainage

and the ground will hold sufficient moisture for

the maintenance of the tree.

Fruit will grow and can be raised commercially

on soil of that shallow type, if you disregard

fluctuating marketing conditions; the land will

produce fruit. [79]

I am familiar with the Oroville district. There

is a fruit area up there devoted to the commercial

growing of fruit. They have a lot of shallow soil,

with hard-pan, on which commercial crops are

grown. There is a variety of fruits raised; the

citrus fruits, some walnuts, figs, olives, peaches,

grapes, apricots, almonds.

I am also familiar with the Sutter County

peach-growing district around Yuba City. There

in the back country, away from the river, all the

way from Gridley down to Tudor you will find a
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shallow soil of moderate depth, where peaches are

being gro\vn successfully ; in the Chandler section a

lot of orchards grow on comparatively hard-pan

lands, where there is proper irrigation, cultivation

and drainage. A mile or two back from the river

there is a lot of soil running anywhere from two

and a half to four feet, and some of that, in spots,

might be deeper. Ordinarily they blast for plant-

ing peach trees in two and a half and three-foot soil.

Many of the orchards there have fine crops this

year and last. Some of the finest fruit in the world

is produced in that section on that type of soil.

I know of no rule which requires a minimum of

five feet of top soil above the hard-pan before fruit

of any variety can be grown successfully. To my
knowledge there is no standard in fruit growing

in the Sacramento or the San Joaquin Valleys,

requiring five feet of soil above the hard-pan before

fruit can be planted with the expectation that it can

be grown successfully commercially. I have heard

some theorists announce such an idea, but it is not

accepted by practical orchardists.

I have seen excavations where the roots of many

different kinds of trees had been grown in the hard-

pan. Where they were digging a cesspool, or

septic-tank, or cellar, I have seen nearly all the

ordinary roots down in the hard-pan, where the

roots have got started in that blasted place. I have

recently made an investigation [80] in an olive

orchard, and in a plum orchard, and found roots

down in the hard-pan.
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(Witness identified pictures as showing the root

penetrating into the soil, and representing a root

system penetrating into blasted area in hard-pan

land.)

WITNESS.— (Referring to pictures.) This tree

is about fifteen to eighteen inches, soil depth ; one of

those others is from nine to twelve; the other is

about the same. We excavated almost four feet

alongside of those trees to determine the fact of the

root spread and penetration. I found roots extend-

ing down about forty-four inches, with a sidespread

four feet away from the tree, at the lower depths.

Those were all pictures of olive trees. I don't

know their age; they look like eight, ten or twelve

year trees. You cannot tell very much about an

olive tree by looking at it. That ground has been

blasted ; the subsoil was broken by the blasting down

as far as we dug. We found no evidence in the

shattering of the subsoil, of pocketing, or a water-

pool being forced in there by reason of the blasting.

After we were through with the digging I turned a

stream of water from the hose into each of the three

holes, and noted the time it took to fill up to the

top of the hard-pan, and then let it stand there for

an hour, and noted how far it dropped. In one it

dropped eight inches; in one four inches; in the

other it had not got filled up after running two

hours and ten minutes. A few days later I ran my
probe in there, and there was no evidence of a water-

pocket. It was simply moist soil, as you would

find under those conditions.
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(At which time the pictures were received in evi-

dence and marked Defendant's Exhibit 21.) [81]

Cross-examination.

The water was left undisturbed in the holes we

dug for an hour in each case; then we put dirt in

on the water. I don't know the age of that orchard.

It was an olive orchard, on the old Smith property

in Rio Linda. I don't know what it produced this

year. I saw it and the crop was light, like most

of the olive crops this year. You could not say

it was an unmerchantable crop.

Q. They were more like golf balls, or, rather, they

were more like marbles, were they not, than olives ?

A. No, sir. They were mostly olives of good

quality, but not very many of them. It was too

early in the season for them to be up to size.

Q. Have you been out there when they have been

picked, to any extent? A. No, I have not.

Q. Do you know that that orchard never has pro-

duced an3rthing?

A. I don't know anything about its history.

WITNESS.—I remember being on the Klaffen-

bach place with a committee. I don't remember

any conversation with Mrs. Klaffenbach. I don't

think I made anv such statement as to tell her that

I was not going to investigate the Klaffenbach land,

because it was not fruit land. I never would make

such a statement as that no hard-pan land would

make fruit profitably, because I know to the con-

trary.
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There is some soil in Rio Linda not so good as

some others. It all depends on the question of

relativity. For pears, prunes, plums, figs, and for

quite a lot of things, some of those soils would be

quite desirable, and might not be so desirable for

some other things. Whether or not the land out

there is poor land as compared with other soils in

Sacramento County would depend entirely [82]

upon for what purpose you were classifying it. I

would not say anything of the kind, without know-

ing specifically what it was wanted for. If you

wanted to grow crops that river bottom lands were

specially adapted to, then that is not the land you

would go to.

Q. The poorest land in Sacramento County is out

in Rio Linda, is it not? A. No, sir.

Q. It is as poor as any? A. I don't think so.

Q. Do you know of any worse land in Sacra-

mento County? A. Yes.

Q. Where?

A. A great deal, in the southeastern part of the

county.

Q. Down in Clay, and in that district?

A. Yes.

Q. The land is just as good, isn't it? A. No.

Q. It is the same surface? A. No.

Q. It is a sandy loam?

A. Some of those loams are far less productive

than these types.

Q. The only difference out there is that the water

is not quite so good. Is that not true ?
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A. No ; there is a difference in the soil type ; some

of the classifications of soil ont in that area are not

so desirable as the soil in this area.

TESTIMONY OF F. E. TWINING, FOR DE-
FENDANT.

F. E. TWINING, a witness for defendant, testi-

fied: [83]

I am an agricultural chemist, having my head-

quarters at Fresno. I have no connection whatever

with or interest in the Sacramento Suburban Fruit

Lands Company. I have been employed by them

to make certain tests in the Rio Linda district. I

have been engaged in agricultural work for twenty-

eight years. I maintain a laboratory at Fresno,

which is the most complete commercial laboratory

on the Pacific Coast. I have examined the soils

pretty generally up and down through the Sacra-

mento and the San Joaquin Valleys, and am pretty

familiar with the type, quality and character of soil

throughout the County of Sacramento. I am
familiar with the Rio Linda tract; have made bor-

ings out there for the purpose of analyzing the

hard-pan conditions, depth of soil, etc. I have

made over three hundred borings in that district.

I have also made chemical analyses of the soils.

I know the Loucks property; have been on the

land, taken samples and analyzed them. I found

the phosphoric acid content on the east end to be

.27; on the west end .23, or 9,200 pounds per acre-
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foot. At the east end the potash was .98; at the west

end .92, or 36,800 pounds per acre-foot.

In an analysis of soil, we take ten grams of soil,

which is placed in 125 cubic centimeters of hydro-

chloric acid of a gravity of 1.15, and keep that at a

boiling temperature for five hours. For the potash

we take what represents .4 of a gram and precipi-

tate out the potash by use of a platinum solution,

using 5 cubic centimeters which is sufficient to pre-

cipitate it

—

It is possible to make an analysis for potash and

phosphoric acid, using as large a quantity as forty

grams, but it is not practicable. The potash and

phosphoric acid in that soil is a very good quantity.

The condition out there is very similar to the fruit-

growing districts of the Sacramento Valley, on the

east side of the river. [84] Three-fifths of Sacra-

mento County is that type of soil. There are or-

chards being raised successfully in the Sacramento

Valley on hard-pan soil of that type. I examined

the Arcade district, and out in through there, in

which there were very good orchards on soil from a

foot and a half to four feet deep. There are many
acres of such successful orchards. I know of no rule

among horticulturists requiring a minimum stand-

ard of five feet of soil for the commercial growing

of fruit. Fruit can be grown commercially and

successfully on soil of a depth of less than five feet.

It is being done all over the state. I could not state

the proportion, but I know of thousands of acres
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being so used in the Sacramento and San Joaquin

Valleys.

I have examined the hard-pan conditions on the

property of the plaintiff. I found hard-pan at

depths varying from one to three and a half feet

plus; that is, at three and a half feet we did not

strike hard-pan. An average of practically two

and a half feet. It is a clay hard-pan. The top of

the hard-pan has rather a thin foraginous cover-

ing. I have samples of that hard-pan. The sur-

face hard-pan is of a little redder type. It is from

a sixteenth to a quarter of an inch thick. The

sample I have here is the hard-pan under the sur-

face. There is just a small amount of that surface

covering shown on this piece. Underneath the

hard-pan you find a strata of various kinds—soft

material, occasionally a little sand, all of which is

softened by water. The first layer is impervious to

water, but when that is broken up all of this ma-

terial is pervious to water. By pervious is meant

that it will absorb water. If the top layer were

broken by blasting, it will absorb and hold water

sufficient for plant nourishment, if there is sufficient

w^ater put into it by irrigation. Under these con-

ditions it will also provide drainage for the plant,

so that it will not drown by too much water. [85]

Mr. BUTLER.—We offer this in evidence.

(Whereupon the exhibit was received and marked

Defendant's Exhibit 22.)

WITNESS.—If that hard-pan is broken by blast-

ing and is thrown out to the atmosphere and the
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weather it will disintegrate; and, having disinte-

grated, it will then form a soil which will support

plant life. The ingredients of that material are

practically the same as the surface soil, except

there is a little more lime in the deeper layers.

Lime loosens up the soil, and it will support plant

life a little better, make the conditions a little bet-

ter physically.

Cross-examination.

I am employed by defendant, the same as I would

be by any other concern, to make a survey. I have

never been connected with the United Farm Lands

Company. Our firm was employed to make an al-

kali survey of that territory, and I appeared in

some cases.

All heavy soils bake rather readily, and the soil

out here is heavy soil. I would not classify it as

hard to handle; it takes a little more cultivation.

There is much worse soil than that.

Unless you break up the hard-pan under shallow

soils, they will not hold enough moisture; it is not

the soil, itself, it is the amount of moisture which

you can get into that soil.

Q. There is not enough plant food life in it?

A. Yes, there is.

Q. Depth of soil is a great element to consider in-

buying a fruit ranch, is it not? That is one of the

first things you consider, is it not, in determining

whether you will buy a place for a fruit ranch ?

A. Yes. [86]
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TESTIMONY OF L. B. SCHEI, FOR DE-
FENDANT.

L. B. SCHEI, a witness for defendant, testified:

I am the resident secretary of the Sacramento

Suburban Fruit Lands Company, and have been in

charge of their local office since 1915.

I am familiar with the Rio Linda district and am
also familiar with the literature the company has

put out to its prospective customers. I have as-

sisted in the preparation of that literature.

(Witness is shown booklet entitled ''Poultry

Farms and Orchard Homes, Second Edition,"

which is marked Plaintiff's Exhibit No. 2.)

WITNESS.—I had a great deal to do with the

preparation of that booklet. I gathered the mate-

rial from the records of the people on the lands,

and from authorities in the different lines that are

discussed in the booklet.

Q. There is a letter appearing in there from the

County Horticultural Commissioner, Mr. Fred P.

Brosius; will you state whether or not that letter

was secured from Mr. Brosius, and whether that is

an authentic copy of a letter which he wrote, and if

that is a copy of his signature.

A. It is; he handed it to me personally.

Q. What did Mr. Brosius do within the limits

of your knowledge, tow^ard ascertaining the facts

appearing in that letter before he wrote and gave

you that letter?

A. He had been in touch with our district in the
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county for many years prior to the writing of

this letter. Preceding the writing of this letter Mr.

Brosius and I had made a trip consuming at least

two days, if not three, in going around the district,

and studying conditions, so as to know what to ad-

vise to plant under [87] different conditions.

This letter followed that. I told him we were get-

ting out a booklet, and I would like to have a letter

from him.

Q. Did you in any way direct or dictate the con-

tents of the letter? A. No, sir, not a word of it.

WITNESS.—The letter appearing in the booklet

from Ray L. Riley, who was at that time the state

Real State Commissioner of the State of Califor-

nia, is a copy of a letter which was written, signed

by Mr. Riley, and delivered to me. We took all of

the material in this booklet, with the exception of

that one page, to Mr. Riley, as Real Estate Com-

missioner, and asked him to look it over, and if it

met with his approval to give us the letter, which

was customary at that time from the department.

Subsequently the letter was given to me. That is

a copy of his signature appearing there.

The statement on the back page, ^^Home and In-

dependence on Ten Acres," is a quotation from a

pamphlet which was used by the Chamber of Com-

merce. When it was submitted I took it over to the

Chamber of Commerce and the whole matter was

discussed at that time, including the incorporation

of that in the booklet. I think the discussion I had
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was with Mr. Richards, although I cannot say posi-

tively. I think he was assistant secretary.

Mr. LEWIS.—We object to that as res inter alios

acta.

The COURT.—Objection sustained.

Cross-examination.

I did not discuss the lands with Mr. Riley. He
went out into the country prior to writing this let-

ter, or giving us any approval of the district. I

believe I went out with him. [88]

I don't know that I should say that Mr. Brosius

and I were particularly friendly. I did not see

him very often. I presume his letter went into

some of the editions of this book. I am not posi-

tive that it went into the Fourth Edition, which

w^as issued in 1924.

Q. And it circulated in 1925. You left the date

1920 out of the Fourth Edition, didn't you?

A. I have told you before that I don^t know about

that.

Q. That date is out of it, isn't it?

A. Whether that was in the printing or not, I

don't know.

Mr. BUTLER.—That is objected to, your Honor,

as immaterial. The Fourth Edition is not in evi-

dence in this case. This is not cross-examination.

The COURT.—The whole of it is immaterial.

Objection sustained.

Redirect Examination.

Mr. BUTLER.—Q. I want to ask you about an-
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other certain endorsement in there from certain

businessmen. Will you find that place?

Mr. LEWIS.—Objected to as not redirect.

Mr. BUTLER.—I will ask for the privilege of

opening up the direct examination, for the purpose

of going into that matter.

The COURT.—Proceed.
Mr. BUTLER.—Q. Will you state whether or not

the endorsement of that particular statement, there,

was obtained by you, or w^ere any of those endorse-

ments obtained by you?

Mr. McCUTCHEN.—Objected to as immaterial,

irrelevant and incompetent.

The COURT.—What is the object of it?

Mr. BUTLER.—To prove the authenticity of the

signatures of this endorsement.

The COURT.—Objection sustained. It is wholly

immaterial whether [89] they are authentic, or

not. Anything further? Call your next witness.

Mr. HUSTON.—We note an exception.

TESTIMONY OP M. A. CRINKLEY, POR DE-
PENDANT.

M. A. CRINKLEY, a witness for defendant, tes-

tified :

Mr. HUSTON.—Q. You are the secretaiy of the

defendant company, are you not, Mr. Crinkley?

A. Yes.

Q. How long have you been employed in that ca-

pacity ?
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A. I joined the company in 1915, and was ap-

pointed secretary in 1916.

Q. Do you know when the company purchased

this property called the Rio Linda Colony?

A. Yes.

Q. When? A. 1911-12.

Q. When did the sales campaign commence?

A. In 1912.

Q. At that time, w^hen the sales campaign was

first initiated, where were the lands offered for

sale—in California? A. Principally.

Mr. LEWIS.—Just a moment. That is objected

to as not within the knowledge of the witness.

The COURT.—Objection sustained.

Mr. HUSTON.—Exception.

WITNESS.—At the time I became connected

with the company, we had an office in Los Angeles,

and just closed one in San Francisco after I be-

came identified with the company, but we were sell-

ing in the East, [90] and Canada, anywhere from

the Middle West out here. Practically three-fifths

of the property when I came into the company was

just wild land; no improvements at all. There had

been roads built, and some settlement in the ex-

treme western portion of our land, and the eastern

portion.

Q. Has the sale of this land been continued right

along until the present time?

A. Yes, w^e are right in business, to-day.

Q. What improvements, if any, did the company
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put on this tract of land, what advantages were

added there?

A. We built all these roads and kept them up for

years before the county took them over. We put

in the culverts and the bridges. We advanced

money for the establishment of the Rio Linda Poul-

try Producers Association; and ultimately sold the

place to the people out there; we installed the ma-

chinery and sold it to them. They have paid for it

since. We have kept the service department on

our payroll, here, the fruit adviser and the horticul-

tural adviser, at a cost, at a low estimate, of

$100,000 for that service department, to date. We
advanced money to the Great Western Power Com-

pany, the sum of $40,000, or $50,000—

Mr. LEWIS.—Just a minute. We object to all

this as immaterial, irrelevant and incompetent.

The COURT.—Objection sustained.

Mr. HUSTON.—Exception.
Q. Leaving out about the advancement of money,

Mr. Crinkley, tell us about the physical improve-

ments, outside of those you have mentioned.

A. That was one improvement.

Q. Describe the improvement, leaving out the

question of cost.

A. The Great Western Power Company is limited

in the extension of [91] its power line unless they

have secured subscribers to a certain line. In or-

der to get this line in ahead of the time they were

permitted to put it in under their rules and regu-

lationS) we advanced this money

—
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Mr. LEWIS.—The same objection, your Honor.

The COURT.—Objection sustained. Do not at-

tempt to evade the ruling of the Court again, or you

will find yourself in deep water, Witness.

A. (Continuing.) Your Honor, I am just an-

swering the counsel's question.

The COURT.—No, you are not. Proceed, now.

WITNESS.—When I first became identified with

the company, there was a schoolhouse about the size

of this courtroom, or maybe less; to-day we have a

$60,000 schoolhouse out there. Of course, we did

not build that, but we had an awful lot to do with

organizing the school district.

There is a telephone system on part of the land.

We have two concrete roads. We have the North-

ern Electric Line, running up through Rio Linda.

It affords very good transportation. In the town

of Rio Linda we have the convenience there of

garages, postoffice and streets. The school is there.

One or two churches. A lumber-yard, and the

Poultry Association are there. It is just a gen-

eral community center.

Q. Up to August 23, the date of this transaction,

how many families were located in your colony?

A. Between 200 and 300.

Q. Since that time has that number increased, or

decreased ?

Mr. McCUTCHEN.—That is objected to as im-

material, irrelevant and incompetent. [92]

The COURT.—What is the object of it?

Mr. HUSTON.—To show the development and
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the physical situation of the property out there, as

bearing on market value.

The COURT.—It is the value in 1923 that seems

to be material. Objection sustained.

Mr. HUSTON.—Exception.

Cross-examination.

I became connected with the company in 1915.

I was in charge of the Minneapolis office, w^hich is

the main office of the corporation. We do not have

an office or agency in St. Paul. We did in 1923.

We also had one in Winnipeg, Manitoba. I don't

know whether we had one in Omaha, Nebraska, in

1923 or not. I would not say our lands were chiefly

marketed in that country, nor that 95 per cent of

them were. In the district called the Middle West,

I would judge about 60 or 70 per cent.

TESTIMONY OF R. B. LOUCKS, FOR PLAIN-
TIFF (RECALLED IN REBUTTAL).

R. B. LOUCKS, plaintiff, recalled in rebuttal,

testified

:

Concerning the letter of February, 1925, that con-

versation between myself and Mr. Braughlar was

held at Mrs. Carr's place.

Q. Going back to the dealings which you had be-

fore you bought the land, how many chickens were

you raising back there?

A. We had from twelve chickens to three dozen.

Q. Did you tell Mr. Fotheringham or this other

gentleman that you were coming out here to go into

the chicken business, exclusively? A. No, sir.
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TESTIMONY OF CLAIRE KLAFFENBACH,
^ FOR PLAINTIFF (IN REBUTTAL).

CLAIRE KLAFFENBACH, called for plaintiff

in rebuttal, testified: [93]

I live in Rio Linda. I know Mr. O. W. Jarvis,

and I had a conversation with him, with reference

to whether he w^ould make some tests on our land

to see if it was adapted to raising fruit, about

June, 1927. I asked him if he was going to get out

of the car to make an examination of our ten-acre

tract, and he told me no, he would not waste his

time, because he knew it was not fruit land, and fur-

ther said that we could not raise fruit commercially

on that hard-pan land.

Cross-examination.

I am a plaintiff in an action similar to this. [94]

Before the Court's charge to the jury, defendant

requested the following instructions, among others:

DEFENDANT'S INSTRUCTION No. 1.

YOU ARE INSTRUCTED that this is what is

commonly known as an action of deceit. The gist

of the action is fraud. Fraud necessary to support

the action exists where a person makes a false rep-

resentation of a material fact, susceptible of knowl-

edge knowing it to be false, with the intention to

deceive the person to whom it is made, and the

latter, relying upon it, acting with reasonable pru-

dence, is deceived and induced to do or refrain

from doing something to his pecuniary loss or dam-
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age. In order to support an action of this kind, it

is necessary for the plaintiff to satisfy the jury by

a preponderance of the evidence, (1) that the de-

fendant made a substantial, material representation

respecting the transaction; (2) that it was false;

(3) that when it made it it knew it was false; (4)

that it made it with the intention of inducing the

plaintiff to act upon it; (5) that the plaintiff was

misled thereby, and in reliance thereon, did act

upon it, and he thereupon suffered damage. If you

should find that the plaintiff has failed to prove

any one or all of these essential elements, your ver-

dict should be for the defendant.

DEPENDANT'S INSTRUCTION No. 3.

You are further instructed upon the matter of

])laintiff's discovery of the alleged fraud that if

plaintiff discovered that a material representation

concerning the land he bought was false, [95]

then he was at once by that discovery presumed to

liave knowledge of the truth or falsity of the re-

maining representations, and must bring his action

within three years of the discovery of the falsity

of any material representation concerning the land.

DEPENDANT'S INSTRUCTION No. 4.

The essence of a cause of action for deceit con-

sists in the fact that the false representations were

made with intent to deceive, such intent being a

necessary element to constitute actual fraud.

It must appeal from a preponderance of the

evidence that the false representations, if any, were
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made by defendant with a fraudulent intent, and

for the purpose of inducing the plaintiff to act

upon them.

DEFENDANT'S INSTRUCTION No. 6.

You are instructed that plaintiff cannot recover

in this action unless he was deceived by the alleged

representations, for if the means of knowledge are

at hand, equally available to all parties, and the

subject of purchase is alike open to their inspec-

tion, if the purchaser does not avail himself of

these means and opportunities, he will not be heard

to say that he has been deceived, unless he was in-

duced by trick or misrepresentation of defendant

not to make such inspection. [96]

DEFENDANT'S INSTRUCTION No. 10.

You are instructed that a representation which

merely amounts to a statement of opinion, judg-

ment, probability, or expectation, or is vague and

indefinite in its terms, or is merely a loose, conjec-

tural, or exaggerated statement cannot be made

the basis of an action for deceit, though it may not

be true, for a party is not justified in placing re-

liance upon such statement or representation.

DEFENDANT'S INSTRUCTION No. 17.

YOU ARE INSTRUCTED that in an action for

relief on the ground of fraud, such as this case, the

plaintiff must show that the fraud occurred within

three years of the commencement of his action for

relief, or if his action was commenced more than
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three years after the fraud occurred, then he must

show, in order to maintain his suit, that he did not

discover he had been defrauded until a date within

three years of the time he commenced his action.

With regard to this discovery of the facts con-

stituting the alleged fraud, you are instructed that

the plaintiff will be presumed to have known what-

ever with reasonable diligence he might have ascer-

tained concerning the fraud of which he complains.

You are instructed that the evidence shows that

the alleged fraud was committed more than three

years prior to the filing of the action, and your

verdict must be in favor of the [97] defendant,

unless the plaintiff has proven by a preponderance

of the evidence both that he did not discover the al-

leged fraud within the period of three years be-

fore he filed his action, and that he could not have

discovered it by the exercise of reasonable diligence,

three years before he commenced this suit. He
was not permitted to remain inactive after the

transaction was completed, but it was his duty to

exercise reasonable diligence to ascertain the truth

of the facts alleged to have been represented to him.

He is not excused from the making of such discovery

even if the plaintiff in such action remains silent.

A claim by the plaintiff of ignorance at one time of

the alleged fraud and of knowledge at a time within

three years of the commencement of his action is

not sufficient; a party seeking to avoid the bar of

the statute of limitations in a suit upon fraud must

show by a preponderance of the evidence not only

that he was ignorant of the fraud up to a date
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within three years of the commencement of his

action, but also that he had used due diligence to

detect the fraud after it occurred and could not do

so. If fraud occurred in this case it was com-

plete when plaintiff contracted with defendant to

buy land. Plaintiff commenced his action on the

16th day of August, 1927; his contract with the

defendant for the purchase of its land was made

in August, 1923. If you believe from a preponder-

ance of the evidence that the defendant committed a

fraud upon plaintiff in the making of this contract,

then before you can find a verdict in his favor, you

must also believe from a preponderance of the

evidence that he neither knew of the fraud nor

could with reasonable diligence have discovered the

fraud before a date three years prior to the com-

mencement of his action, that is before the 16ta

day of August, 1924. If you believe from a pre-

ponderance of the evidence that plaintiff either

knew of the facts constituting the alleged [98]

fraud before August 16th, 1924, or by reasonable

diligence and inquiry could have learned these facts

before that date, your verdict must be for the de-

fendant. [99]

CHARGE TO THE JURY.

The COURT.—Gentlemen of the Jury, now comes

the time for the Court to deliver to you what is

termed the instructions or the charge. As a rule

that is mainly to make you acquainted with the law

that applies to the case, and in the light of which

you determine the facts. Remember, you take the
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law from the Court, but when it comes to the facts,

what witnesses to believe, how far, what weight

to give to testimony, what inferences to extract

from the circumstances that surround the case, that

is wholly the province of the jury. The Court may
comment on the facts, might even express its opin-

ion in respect to the credibility of witnesses, and

what it believes is proven or not proven, but when

it does so, as a matter of law, where there is a con-

flict in the evidence, you are never bound by the

opinion of the Court in respect to the facts. In

cases, however, where there is no conflict in the

evidence and only one condition or inference can

be reasonably drawn from the evidence, then it be-

comes a rule of law for the Court to pronounce

and tell you so. But where the evidence is in con-

flict, and it is very much so here, it is for you,

your opinion, your judgment, and not the Court's,

to determine the matter.

In this case the counsel have offered a great

many instructions, that is to say, technical, abstract

rules of law, to be given to you, but I am of the

opinion that it is hardly necessary to go over them.

I will proceed to the case and will state the law

in ordinary language as applied to the facts of this

case and I believe you will understand it better.

That is the only object of the Court in delivering

instructions and enlarging upon the law, to reach

the understanding of the jury, so that it will know,

and in the light of which it will determine the facts.

[100]

Now coming to the case. The plaintiff sues the
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defendant, alleging that in 1923 he was induced to

buy certain land, twenty acres, at |350 an acre, out

in the Rio Linda District, and was induced thereto

by reason of false representations, which the plain-

tiff says the defendant or its agents made to him.

He relates what those representations were in his

complaint, namely, that they told him the land was

of the fair and reasonable market value of seven

thousand dollars and upwards; that the land was

rich and fertile, capable of producing all crops,

and that it was perfectly adapted to the raising of

fruits of all kinds and of the finest quality.

The burden is on the plaintiff to prove so many
of those false representations as he can, and he

must prove some of them sufficiently to sustain

his case by the greater weight of the evidence or

his case fails; no matter how good a cause of ac-

tion he may have, or any man may have, when he

comes into court, he must be able to prove it by

the greater weight of the evidence or his case fails

and the defendant is entitled to the verdict.

When I say the greater weight of the evidence,

that simply means that after you have considered

the case of both parties, taking it as a whole, not

looking to the plaintiff's alone, but all the evidence,

including the circumstances surrounding the trans-

action, unless you can say that that which makes

in behalf of the plaintiff is heavier than that on

the other side of the scale making in behalf of the

defendant, plaintiff has failed and the defendant

is entitled to a verdict. If you believe on the ma-

terial issues that the evidence is equally balanced
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or that it is heavier in behalf of the defendant,

plaintiff fails and the defendant is entitled to a

verdict.

When you come to ask yourself where the greater

weight of the evidence is, that involves of course

the credibility of the witnesses, what weight to be

given to their testimony, and the [101] infer-

ences from circumstances. Those are for you to

determine. You see the witness, observe his de-

meanor; are his statements reasonable or unrea-

sonable in the light of the whole case. Does he

appear to you to be testifying freely and frankly

and in an endeavor to give you a true picture of

the facts. That is the sole office of a witness, to

lay the truth before you. Does he seem to be eva-

sive, disingenious, inclined to conceal, exaggerate

a little in order to give you a false impression of

the facts. Has the witness an interest in the case;

that is very material. Not that it is a rule of law

that a witness who has an interest in the case will

testify falsely; but the rule of law is if a witness

is interested in the case, you take a note of that

fact and ask yourself whether that has influenced

his testimony favorable to his side of the case in

order to make out a better case than the facts would

justify. You note where there are contradictions

between witnesses and ask yourself which you pre-

fer to believe, which is likely to be speaking the

truth and how far; take note of the circumstances.

Very often circumstances are more important than

the spoken words of witnesses, because it is an old

saying of the law that a witness may testify falsely
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where circumstances may point unerringly to the

truth. And you might illustrate that to your-

selves by thousands of examples. So too, take note,

there is a maxim of law that witnesses are presumed

to speak the truth. Of course where two witnesses

deliberately contradict each other,—and there is

some of that in this case,—there can be no pre-

sumption that either speaks the truth, and you de-

termine which speaks the truth and how far.

There is another maxim of the law that if a wit-

ness testifies falsely in one particular he may tes-

tify falsely in others, and it is your duty to mis-

trust all his testimony, and if your judgment ap-

proves, to reject it all. Weigh it and consider it,

and [102] if you believe that there is any part

of it that you have sufficient confidence in his

truthfulness to believe, well and good, believe it.

But remember, if a man's oath will not hold him

faithfully to the truth in one instance, how can you

tell that it does in other instances; and yet again,

it is for you to decide. There is no rule of law

that you are bound to reject his testimony; it is for

you to discriminate and sift out the truth, if you

believe that there is any in his testimony.

Another fact to remember is that any fact may be

sufficiently proven by a single witness. The num-

ber of witnesses on a side is not necessarily deter-

minative of the issue. All else being equal it might

be that in numbers you would be inclined to give

more credit than to a single witness, but the law

says that it is for you to determine and you may
believe one witness, if your judgment approves,
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against a dozen in respect to any fact in issue in

any law suit, not only this ; if you believe a witness

is entitled to full credit, that witness is sufficient

to prove any fact in any case.

Coming now to the nature of the case, which is

that of fraud, of deceit, the rule of law is that in

the first instance all transactions between men, the

dealings are presumed to be fair and regular ; there

is no presumption that fraud has been committed;

it is for the plaintiff to prove it, if he can. Cir-

cumstances, however, may develop during the trial,

along with the other evidence, and permit you to

infer that fraud has been committed, if you should

come to that conclusion and your judgment ap-

proves.

The charge is that certain false representations

were made. Let us for example. Gentlemen of the

Jury, take two of them, namely, that the land was

represented to the plaintiff to be worth of the value

|350 an acre, and upward, and that it was repre-

sented to him to be well adapted to the commercial

raising of fruit. If you gentlemen [103] do

not believe those representations were false it is

hardly worth your while to consider any of the

other things incident thereto which the plaintiff

has advanced in his complaint and submitted some

evidence tending to show.

A representation in order to be actionable must

be known to the defendant to be false, or at least

that he does not know it to be true and makes it

positively as though he did know it of his own

knowledge; he must know it to be false or be cul-
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pably negligent in not knowing the truth, or he is

not liahle for a false representation. Third, the

plaintiff must have believed it; he must have be-

lieved the representation, and he must have relied

on it, and by it in whole or in part been induced

to enter into the bargain, because if he did not be-

lieve it it does no damage to him; if it did not in-

fluence him it again is immaterial, and if he did

not rely on it and it did not influence him it would

be also immaterial. Fourth, he must have been

damaged, and the question is in such a case, if the

other ehiments have been proved, did he get what

he bought, what he thought he was buying; did

he get value for his money ; because if the land was

worth what he paid for it, it is immaterial how

many false representations were made to him, be-

cause there was no legal damage; he must be dam-

aged in a pecuniary, a money sense before he can

recover anything for false representations. So un-

less you should find in addition to the other ele-

ments that the land was worth less than $350 an

acre the plaintiff would not be entitled to recover,

no matter how many false representations were

made to him.

Another element is that the representations must

have been made by the defendant with the intent

that the plaintiff should believe and rely on them,

and of course that is a reasonable inference [104]

to draw, that in this case this defendant made these

representations to the plaintiff—no reasonable in-

ference can be drawn other than it made them in

order to induce the plaintiff to believe them, to
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rely on them and to enter into the bargain; that

is what they were made for.

Coming back to the principle in respect to the

law, a representation on which a party relies in en-

tering into a bargain, this plaintiff, for instance,

need not be the sole inducement; he might be in-

fluenced by a great variety of things ; he might have

been influenced by statements of the glorious climate

of this country; he might be influenced by the state-

ment that poultry could have been profitably raised

on the land, and he might be influenced by other

statements of the advantages of living in such a

great state as California, appealing to a man living

in a cold country in winter time in Minnesota and

Wisconsin, where this plaintiff was encountered

by the defendant and the negotiations entered into.

But no matter how much he was influenced by these

considerations, if he was also told that the land

was of the value of $350 an acre, when it was not,

if it was not, and if he was also told that it was well

adapted to the commercial raising of fruit, and if

that is proved to be false, then if those contributed

to influence him in any manner, and if he considered

that a material matter in his bargain that he was

making with the company, that is sufficient induce-

ment, reliance and influence to make it actionable,

if the case is otherwise proven as I have defined

it to you.

The plaintiff in the matter of proof must prove

the representations made as he alleges and he must

prove them substantially, not word for word; for

instance, he says that they told him that the land
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was perfectly adapted to the raising of fruit of all

kinds and was capable of producing large quantities

of fruits of the [105] finest quality. The evi-

dence does not show that they told him it was per-

fectly adapted, but, on the other hand, the evidence

is that they represented to him that it was proven;

the evidence tends to show that it was proven to be

well adapted for the commercial raising of fruit,

and that is reasonably to be found in the representa-

tions which the plaintiff says the defendant made to

him.

Now coming to the representations first as to the

fact that the land was well adapted or was adapted

to the raising of fruit commercially. If you take

this book,—and anyone who takes this book,—and

the defendant speaks by that book, that is the de-

fendant's book, those are its representations—anyone

taking that book would infer, would come to no

reasonable conclusion other than that it does make

that representation, namely, that the land was well

adapted to raising the deciduous fiiiits commer-

cially. In fact they assumed to put out a letter by

the state horticulturist where he says that it is

proven to be specially adapted for the raising of

fruit commercially. The defendant is responsible

for anything it produces, whether it is its own state-

ment or the statements of others, if it gives them

out, if it makes them its own, without reasonable

ground for believing them to be true. In this letter

the horticultural commissioner says it is proven

beyond a doubt—that is going very far; that is

aboui the most positive assertion that can be made

;



vs, E, B, Loucks, 121

when a thing is proven beyond any doubt it is as

near absokite proof as anything is capable of being

proved—he says, it is proven beyond any doubt that

this district is well adapted for the commercial

growing of these deciduous fruits, like pears,

peaches, olives, cherries, plums, figs and the like;

deciduous fruits are those produced on trees which

shed their leaves every year, apples, pears, peaches,

plums, cherries, apricots and the like. And in other

places are similar statements. [106]

Then furthermore, the plaintiff says that the

agents told him the same thing; he mentions sev-

eral of them; one of them Fotheringham denies

it, but the other, an agent named Braughlar, whom
the plaintiff says made this same representation,

although he was on the witness-stand did not deny

it. There is no reasonable conclusion, Gentlemen

of the Jury, other than that the representations

were made that the land was well adapted to the

commercial raising of fruit by the defendant as

alleged by the plaintiff. There could be no reason-

able conclusion other than that taking the evidence

before you as a whole. But that is not enough.

First was this land well adapted to commercial

raising of fruit? There is the big question, the

big issue for you to determine. You have heard the

evidence on both sides. The plaintiff testifies how
he found the hard-pan so near the surface, ranging

around two feet over the land, that his trees for

a year or two seemed to do well, but in 1927 they

began to die, and then he introduced Mr. Davis

who tells you, from his learning and ability as
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an agricultural specialist and his practical expe-

rience that that land is not adapted to the com-

mercial raising of fruit because of the shallowness

and poverty of the soil, that in shallow land the

trees flourish for a while and then inevitably die

and will not produce fruit in commercial quantities,

that the land is not sufficient, that there is not suffi-

cient soil and does not afford the necessary food

elements for the roots of growing trees to feed over

a series of years, nor the moisture, nor to afford

the anchorage and the area in which the roots of

the fruit-trees will spread, and that this hard-pan

cannot be blasted through, it is too deep; he puts

it around 18 to 20 feet I think and no bottom yet,

and there does not seem to be any dispute as to

the depth except the defendant says that it is strati-

fied, and the lower portions are softer and disin-

tegrates, if broken up. The plaintiff's witness Davis

says you cannot break through [107] it, it is so

deep, that through blasting it causes pot-holes and

the water will gather in there and have an inju-

rious effect on the roots, drown them and the trees

will die, and plaintiff points to the fact that his

trees died on the shallow soil as evidence of the fact.

Remember that the plaintiff must prove that the land

is not adapted to raising fruit commercially. The

defendant is not obliged to prove that it is. If the

plaintiff makes out a strong case that the rep-

resentation was false that the land is not adapted

to raising fruit commercially, all that the defendant

is obliged to do is to bring forward evidence enough

to leave it again in doubt so that you cannot say that
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the greater weight of the evidence is with plaintiff.

If that is the situation then the defendant is entitled

to a verdict. Of course if the defendant can go

further, as it attempts to do, as it assumes to do,

and proves to you that the land is well adapted to

raise fruit commercially, it has a right to do so,

and of course that makes the case much stronger

in its behalf, and necessitates that it receive a

verdict.

What is defendant's evidence? It produces be-

fore you a numbfer of people who live on the land

—

this land has been in the possession of the defend-

ant and it has been selling it as a developed project

for some sixteen years now^, eleven or twelve years

before the plaintiff bought, and these witnesses tes-

tify that they have grown fruit-trees of various

years of age on soil some as shallow as this, and

that as they say do very w^ell ; some of them express

the opinion that the land will grow fruit in com-

mercial quantities and they cite surrounding or-

chards and orchards adjacent to here, and some

on this land, which they say produce fruit com-

mercially. One or two told you what they have

raised and sold. When they speak about raising

fruit in commerical quantities, you take note of

the amount and value and determine yourselves

whether the land is proven to produce fruit in

[108] commercial quantities. And the defend-

ant produces as a witness an agricultural spe-

cialist and chemist who has examined the land

and the fruit country in some other districts. Mr.

Jarvis and the chemist have testified that if the
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land is blasted in their opinion it will produce fruit

^oramercially ; moreover that on like lands, on hard-

pari lands throughout the neighboring district,

ihoughout the Sacramento Valley and other valleys

these deciduous finiits are grown commercially on

like land with no greater depth of soil ; whether the

hard-pan is of the same quality or the same depth,

whether the evidence shows that, whether the wit-

nesses have sufficient knowledge to speak with ref-

erence to that, that is a matter for determination

by the jury.

Mr. Davis, the expert of plaintiff, fixed the

imount of food elements, potash and phosphoric

dcid in the soil, at a certain amount which he says

was less about by one-half than it ought to have to

produce fruit commercially, or one-third. Twining,

however, tells you he has analyzed the soil that is on

this particular tract of land and he finds ten times

as much potash as Davis and nearly 24 times as

much phosphoric acid, a very wide difference be-

tween expert chemists in the same soil. That some-

dmes makes it pretty difficult for the jury to de-

r.ermine what to believe; two men, both seemingly

qualified, competent and honest come in and tell

70U, one of them that there is so much of a thing

and the other says, no, it is ten times more or

twenty-four times more; it is pretty hard for the

jury to determine between them, but it is for you

to say. They may both be telling the truth as to

what they found, but it depends how fair they were

in taking their samples. Very much depends upon

whether they were honestly endeavoring to get a
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fair sample of the whole land. But remember this,

Gentlemen of the Jury, you are not bound by the

opinion or the testimony of an expert witness any

more than you are by the testimony of any other

witness; you have respect for his learning as [109]

far as you believe it, for his competency and honesty

so far as you believe he possesses it, his accuracy in

observing and reporting it. to you, but finally it

is for you to determine how much of an expert's

testimony to believe just as you determine with re-

spect to any other witness. There is no rule of

law that the jury has to believe any expert, no com-

pulsion on the part of the jury to believe an expert,

and when experts disagree it is then for the final

common sense of the jury to determine the matter

in the light of the whole testimony in the case, to

say what it believes in respect to the issues that

are involved.

Twining tells you that this land is deep enough,

the soil is deep enough, that this hard-pan can be

broken through with blasting, and it will cost only

something like, I think, $20' to $35 an acre. Twin-

ing says that blasting can be done through the hard-

pan, that it is not too deep for that, or rather that

while it is stratified you can blow through the upper

part, or just blow the upper or hard part, and that

below it is softer and that with irrigation and water

it will disintegrate, afford drainage and conserve the

moisture. Jarvis testified to something of that

nature. One witness for the defendant, I cannot

remember which one, I think it was Jarvis or

Twining perhaps, about the cost of blasting at $25
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to $30 or $35 an acre. Do either counsel remember

who fixed that price ?

Mr. BUTLER.—Mr. Twining.

The COUET.—Counsel says Twining and that is

right. It is to be observed, Gentlemen of the Jury,

that nowhere in the defendant's literature nor by

its agents do they represent that the land,—if I

remember the testimony of the agents right, the

book, the company's book, which contains its rep-

resentations, does not advise any purchaser that he

will have to blast ; it does point out to them the ad-

vantage that they will have no expense in removing

stumps or stones to clear [110] the land; they

will have to irrigate, and it speaks of hard-pan as

somewhere under the surface, not saying how far,

like hard-pan elsewhere, but it does not tell them

that they will have to blast. Whether that was

fair dealing is a matter for your consideration.

Riemember, in considering the book, that the de-

fendant is liable, responsible, for the statements

in this book, the representations, and the repre-

sentations of agents. The defendant is a corpora-

tion and can speak only by agents, and this book

is its agent. Remember too it is not a question

of how much truth there is in the book ; it is not a

question of how much truth the agents represented to

plaintiff; but the question is rather the falsehood

therein that the plaintiff says they represented to

him in respect to the adaptability of the land for the

commercial growing of fruit and about the value.

The law presumes that men deal fairly and honestly,

and they are bound to deal fairly and honestly, rather
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than by misrepresentation to induce others to enter

into bargains. It is a poor policy ; it is not a good

policy for the state. California and its resources

are great enough to secure honesty and honest

bargaining anywhere without there being misrep-

resentation in order to enable people to sell land.

It is not a question whether the defendant made
anything. Even if it lost money on the whole pro-

ject it cannot recuperate its finances by inducing

someone to enter into a bargain by false repre-

sentations. So too it is wholly immaterial how
much the defendant was making ; it might make any

amount of money; it might charge any price for

the land, if it did not induce anyone to enter

into the bargain by false representations, because

the false representations are the gist of the case.

It will be for you to say whether by the greater

weight of the evidence it is proven that the land

is well adapted to commercial raising of fruit.

I might say that Twining did testify [HI] that

the depth of the soil is the first consideration in

buying land for fruit, but he says it does not need

to be five feet deep. Davis has said that five feet

is the minimum, and when Davis was asked on

cross-examination if he had any authority he pro-

duced the authority or the text-book of a professor

of the University of California and his text-book

fixes five feet and upward as necessary for the

growth of deciduous fruits such as apples, peaches,

pears, plums, cherries, and the like. Of course you

are not bound by the expert to whom Davis appeals.

It is for you, since his teachings and his book have
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been injected into the case by the cross-examination

of the defendant, to consider the testimony of the

witnesses in the light of it and giving such weight

as you think it is entitled to, it is for you to say

whether the greater weight of the evidence is that

the land is not well adapted to the raising of

fruit commercially. That means, Gentlemen, that

through a series of years by reasonable care and

diligence a crop would be produced, a reasonable

crop of reasonable quality and quantity which at

reasonable prices would be profitable, and it must

be through a series of years; you can understand

that land might produce orchard fruit for a few

years and then die; if the orchard is shortlived

so that it dies before it has liquidated the overhead

of the years that it did not produce and a profit for

the years when it did produce, that is not a com-

mercial orchard. The book savs it takes five or

seven years for the orchard to come into bearing

commercially; those are the years of expense and

no return; and after that the orchard must live

long enough and produce long enough to pay not

only for the years that it did not produce anything,

but also for the years when it did. That is true

in any business; you all understand that in any

business your expenses must be cared for for the

time when you are getting ready as well as during

the time that your business is carried on. [112]

If you do find that the land is adapted to the com-

mercial raising of fruit, by the greater weight of

the evidence, then the plaintiff has failed to prove

its case in that respect; but if you do find that the
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greater weight of the evidence is that this land was

not well adapted for the commercial raising of

fruit the plaintiff has proven its case.

Now as to the representation as to value. The

plaintiff says they represented to him it was not only

worth $350' an acre, it was of value of $350 an acre,

and that is a representation of fact that is made to

a man who does not know, made at a distance,

as it was in this case, and this representation was

made to him by experts, by those who are supposed

to have superior knowledge. Remember this de-

fendant had experts; it had handled these lands a

long number of years and it held out its horticul-

tural expert and others. You have a right to pre-

sume they knew what they were talking about and

knew whether their statements were true or not.

The plaintiff produced its expert Mr. Kerr who

says that the land was not worth more than $50 to

$75 an acre,—some $50 and some $75, and tells

you the reason. On the other hand the defendant

produces two experts, Verner and Bush, who tes-

tify that the land was worth $350 an acre. I think

it was Mr. Bush that said he arrived at that figure

because the defendant was selling it at that. Well,

that is not the test, Gentlemen of the Jury. If the

defendant by false representations could sell its

land in the east at $350 an acre or anywhere else,

that is no criterion by which to judge the real mar-

ket value of the land; because by deception it

c)ould be sold for that that does not fix the pust

market value—of course I am not saying that it

did ; that is for you to say, whether it was deceptive
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or false. But both of these witnesses for the de-

fendant give their reasons why they think the land

or in their opinion the land is worth $350 an acre.

Again, it is a question [113] for you. What do

you believe it is worth; judging by your common

knowledge of land in general and what you have

heard from the witness-stand, what in your judg-

ment was that land worth at that time ? If you find

that the greater weight of the evidence does not

prove the land worth less than $350 an acre, plain-

tiff has failed and he is out of court, because if

he got land worth $350 an acre he is not damaged.

There must be legal damage before he would be

entitled to recover. So ask yourself whether the

greater weight of the evidence is that the land was

worth $350 an acre or more, and if it was you find

for the defendant ; on the other hand if you find the

land was worth less than that you find for the

plaintiff on that issue, if that representation was

made to him. He says that it was made to him by

two agents of the company. Fotheringham denies

it in his deposition, but Braughlar, though on the

witness-stand, was not asked anything about it,

so did not deny it. So it is for you to say whether

it was proven sufficiently to satisfy you.

Then, Gentlemen of the Jury, if you find that

these false representations were made, the next

question is, did the defendant know they were false,

or ought it to have known, or if it did not was it

culpably negligent in not knowing it. Remember

the defendant bought this land to sell in small lots

;

it had, its experts had been acquainted with the
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land aiid operated with it in planting olives and

the like for twelve years before it sold to the plain-

tiff ; if the land was not worth that much, if it was

not adapted to the commerical raising of fruit by

reason of the hard-pan, you have a right to infer

that it knew it; you have a right to infer that if

it did not know it it ought to have known it, con-

sidering its relation to the land. Ask yourself what

you would have known in like circumstances. If

it is a fact that land with hard-pan lying at that

depth and that character of soil which defendant

has is not well adapted commercially to the [114]

raising of fruit, why didn't the defendant know it,

when it had experts selling the land and holding

it out for sale. If you find by the greater weight

of the evidence that it did know it or should have

known it, or was negligent in not knowing it, that

proves plaintiff's case enough for that purpose.

It must be proved that the defendant made these

representations to the plaintiff to induce the plain-

tiff to bargain. What did the defendant make them

for, but to induce the plaintiff to enter into the bar-

gain. That is what the book is for. That is what

the agents are for, hunting buyers, making represen-

tations so that the customer will believe them, so

that they will be influenced by them, act upon, and

deal with them.

That is not enough for the plaintiff's case. He
must also prove that he did not know these repre-

sentations were false. He was in Wisconsin. He
was a farmer there ; farming conditions in Wiscon-

sin are entirely different from those in this state,
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as widely separated as Wisconsin and California;

he communicated with defendant there, he was al-

lured by this literature and by the representations

as to the climate; they impressed him and he came

out and he goes out and looks over the land; he

was on the land several days examining it; partly

with the agents; he spent one Sunday there also;

he bored in one place and said he found the hard-

pan at two feet but did not know anything about

hard-pan, he did not know its injurious effect on

the land, he says or on its adaptability for fruit-

raising, and if in your judgment that is reasonable,

he should have the benefit of it, if he did not know

and as a reasonable man should not have know^n;

of course it is not always an easy question to deter-

mine whether land is adapted for one crop or an-

other; you can see that yourself when experts dift'er

so widely in their oi3inion and sworn judgment in

the matter. You ask yourself w^hether the plaintiff

ought to have known [115] at that time, not that

the land had hard-pan, but whether the representa-

tion that it was well adapted for the commercial

raising of fruit was false—not alone the hard-pan

but other matters, and how much influence the mere

fact that he found hard-pan would have on a man
of his experience and his knowledge, and his state

of mind after he had read all the wonderful descrip-

tion in this book and his eagerness to come to Cali-

fornia had been aroused, for apparently he was

eager to come, for you will remember he wrote

back to Fotheringham and told him he was going

to com^ out whether he dealt with him or not. He
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savs he came out and examined the lands and

entered into a contract with the defendant and

bought twenty acres, and came out and had a well

sunk and found again the hard-pan in the well pit

in 1925, I think it was, found hard-pan under his

house when he dug the cellar in the fall of 1923,

and again he tells you he did not know its effect on

the land so far as its adaptability for fruit was

concerned, that he was relying on the defendant's

statement that that land was well adapted for the

raising of fruit; he said he asked Braughlar about

it, the company's agent and Braughlar told him,

why, that is a good thing for the land ; he says after

he found the hard-pan Braughlar told him hard-

pan is general all over California, not a detriment,

it helps to hold the water and irrigate it ; undoubt-

edly it does help hold the water; the experts tell

you it holds the water too well, it shuts off the

drainage and kills the roots. That is what the

plaintiff says that Braughlar told him; Braughlar

did not deny that when he took the witness-stand.

The plaintiff says that he spoke to McNaughton

about it, the horticultural expert, and McNaughton

told him that it was not harmful, that it was bene-

ficial, that there are some elements in that hard-

pan that are not in the soil, that there is lime in

it, and the plaintiff says that by that his disposi-

tion to investigate further was disarmed. [116]

Ask yourself whether that is reasonable, if the

company's agent told him that the hard-pan was

beneficial, not a detriment, would he not be justified,

considering who he was, to accept the statement
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and give it full value and not investigate further.

He is not obliged to employ experts to tell him
whether those representations were true, whether

this land was or was not well adapted to the com-

mercial raising of fruit; he could rely on these

representations made to him by the company and

its agents unless no reasonable and prudent

man would have relied upon them under the cir-

cumstances, unless he was negligent. So if you

find that he did not know the falsity of these rep-

resentations at the time he bought, by the greater

weight of the evidence, then he is entitled to recover,

the other elements being proven; if you find, as to

the value of the land that he did not know that the

representation that it w^as worth $350 an acre was

false, if it was false, if it is proven false, why he

would be entitled to recover on that score also. If

all of the different elements are proven as I have

suggested, the plaintiff must go a step further; he

must prove that the land was not worth $350 an

acre ; he must prove it by the greater weight of the

evidence. You have heard the testimony of the

experts in reference to that, and taking that in con-

nection with all the other circumstances, ask vour-

self whether the plaintiff has proven that the land

was not worth $350 an acre; and if he has proven

that it was not by the greater weight of the evi-

dence, then he is entitled to the difference between

what he paid and what you find the land was worth

at the time; if it was only worth $100 an acre he

would be entitled to recover the difference, $250 an

acre, on twenty acres. If it was worth $200 an acre
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he would be entitled to recover the difference between

1200 and $350, and if it was worth $300 he would

be entitled to the difference of $50 an acre ; of course

the Court only gives you [117] that as an illus-

tration
;
you can compute it yourself.

Then when you determine the value there is still

one more aspect of the case, and that is this: Has
the plaintiff brought the suit in time? The law is

that one defrauded, as the plaintiff says he was,

must bring his suit within three years after he

discovers the fact that he has been defrauded—not

from the time, three years, that he was actually

defrauded. If the plaintiff has not done that he

is not entitled to recover. A defendant has the

right to insist that a man with a lawsuit must bring

it within a reasonable time, not to keep it hanging

in the air, hanging fire you might say for an indefi-

nite number of years and bring it on later when

witnesses may have disappeared and proof made

difficult to obtain. So the law says in this case

that he must have brought it within three years

of the time that he discovered that he w^as de-

frauded; not three years from the time he was de-

frauded, but after he discovered the fact that he

was defrauded, namely, that the land was not well

adapted to commercial raising of fruit or not w^orth

$350 an acre. He bought the land in August, 1923

;

the suit was commenced August 15, 1927. If he had

not discovered the fact before August 15, 1924, one

year after he bought it, his suit is in time, because

it was three years after that that the suit was

brought. It is for you to say whether he has
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brought it in time, whether he had discovered the

f£ict that he had been defrauded before August 15,

1924.

Did he discover it? He tells you that he discov-

ered hard-pan but he also tells you he did not know

what that meant, and he tells you what the com-

pany's agents told him, that it was beneficial rather

than injurious; he says his theory is that it dis-

armed him and he did not exercise any diligence

to examine the property; he proceeded to plant

trees, they did very well for a year or two and

finally in 1925, 1926 and 1927 they began to die,

and then my [118] suspicions were aroused and

I pursued my inquiry until I found out that I had

been cheated. The fact that land is adapted to

growing fruit in commercial quantity is not ap-

parent to the average man by looking at it or by

digging in it or by discovering where hard-pan

lies. Remember a party may be entitled to put the

thing to a practical test. The books tells him that

it will take five to seven years to bring the orchard

to commercial bearing. Ask yourself whether he

should have made himself acquainted with the fact

rather than wait the time mentioned in the book.

Would a reasonable man be held at fault if he tries

to test it out and plants trees and waits to see if in

five to seven years they would produce commer-

cially? The plaintiff did plant trees the first year

he was there and the second year and the third year

and they did not begin to die until 1927. So taking

all the facts and circumstances together, ask yourself

whether the plaintiff ought to have known before
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August 15, 1924, that he had been cheated, deceived.

If you find by the greater weight of the evidence

and inferences from the circumstances that he

should not have, then his suit is brought in time

and he is entitled to recover if he has proven the

other elements of the case as I have stated them to

you.

Well, Gentlemen of the Jury, that concludes the

charge. The Court will conclude as it began, the

burden of proof is on the plaintiff to prove his

case by the greater weight of the evidence in the

various aspects, and elements that I have stated

to you. If he has you will find a verdict for him;

if he has not you will find a verdict for the defend-

ant.

When you retire to the jury-room you will select

one of your number foreman and proceed to agree

upon a verdict. It takes twelve to agree upon a

verdict.

Any exceptions for plaintiff? [119]

Mr. McCUTCHEN.—None.
The COURT.—Any exceptions for defendant?

Mr. HUSTON.—The defendant excepts to the

charge and particularly to the following portion,

one on the subject of inducement, on the subject

of interpretation of the contents of the book and

pamphlets, upon the subject of the proof that rep-

resentations had been made, and the testimony of

the witnesses Davis and Twining, and also upon the

evidence of the defendant as to commercial produc-

tion of fruit, also upon the subject of blasting and
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absence of any statement in the pamphlet in regard

thereto, also the absence of any instruction upon the

subject of the duty of the defendant resulting from

the investigation of the land, also upon the subject

of the witness Bush, and also upon the refusal of

the Court to give the instructions of the defendant

upon the subject of the statute of limitations, and

that the charge does not cover the scope proposed

by the defendant, and also the absence of an instruc-

tion that the discovery of falsity of either of the

alleged representations put them upon notice or that

if he could by due diligence make such discovery

the statute bars the action and he was presumed

to have such knowledge after his arrival here, and

particularly with reference to the representations

of value.

The COURT.—Gentlemen of the Jury, not going

over what the Court tells you is in the evidence, a

long story, the Court may have forgotten some of

it, even erred in its statement of some of it. But

it is your recollection that is controlling finally;

what is in the book shows for itself; look it over

to any extent that you desire. If your recollection

of the evidence differs from that of counsel in argu-

ment or the Court in its instructions, your recol-

lection controls. You may retire.

(Thereupon the jury retired and subsequently

returned into court with a verdict for plaintiff.)

[120]

Defendant proposes the foregoing as its bill of

exceptions on appeal from the judgment in said
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cause, and prays that it be allowed and settled as

such.

BUTLER, VAN DYKE & DESMOND,
ARTHUR C. HUSTON,

Attorneys for Defendant and Appellant.

Dated: November 2d, 1928. [121]

[Title of Court and Cause.]

STIPULATION FOR SETTLEMENT OP BILL
OP EXCEPTIONS.

IT IS HEREBY STIPULATED that the fore-

going bill of exceptions is correct and may be signed

and settled as such upon appeal.

Dated: November 17th, 1928.

RALPH H. LEWIS,
GEORGE E. McCUTCHEN,

Attorneys for Plaintiff.

ARTHUR C. HUSTON,
BUTLER, VAN DYKE and DESMOND,

Attorneys for Defendant. [122]

CERTIFICATE OF JUDGE TO BILL OF
EXCEPTIONS.

Inasmuch as the rulings and exceptions speci-

fied in the foregoing bill of exceptions do not appear

in the record of said cause, I, A. F. St. Sure, Judge

of the District Court upon the stipulation of the

parties, have settled and signed the said bill, and

have ordered that the same be made a part of the
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record of the said cause, this 21st day of Novem-

ber, 1928.

A. F. ST. SURE,
Judge.

[Endorsed] : Piled Nov. 23, 1928. [123]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL AND FOR
SUPERSEDEAS AND COST BOND.

On the filing by defendant of a petition for

appeal, with assignment of errors, and on motion

of defendant, by its attorneys, IT IS HEREBY
ORDERED

:

That an appeal to the United States Circuit

Court of Appeals for the Ninth Circuit from the

judgment heretofore rendered and entered herein

be, and the same is hereby, allowed.

AND IT IS FURTHER ORDERED that upon

the giving by defendant of a good and sufficient

bond, in the sum of Four Thousand ($4,000.00)

Dollars, and conditioned as required by law, and the

rules of this Court, all further proceedings in the

said court may be suspended and stayed until the

final determination of said appeal by the United

States Circuit Court of Appeals, or by the Supreme

Court of the United States, upon a petition for writ,

of certiorari.

IT IS FURTHER ORDERED that the amount

of cost bond on said appeal be, and it hereby is, fixed

in the sum of Two Hundred Fifty ($250.00) Dol-
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lars, conditioned as required by law and the rules

of this Court.

The supersedeas and cost bond may be embraced

in one document.

Dated: November 14, 1928.

BOURQUIN,
United States District Judge. [124]

Service hereof is hereby admitted and receipt

of copy acknowledged this 16 day of November,

1928.

RALPH H. LEWIS,
GEORGE E. McCUTCHEN,

Attorneys for Plaintiff and Appellee.

[Endorsed] : Filed Nov. 16, 1928. [125]

[Title of Court and Cause.]

SUPERSEDEAS BOND AND COST BOND ON
APPEAL.

KNOW ALL MEN BY THESE PRESENTS:
That we, Sacramento Suburban Fruit Lands Com-

pany, a corporation organized and existing under

the laws of the State of Minnesota, as principal,

and Standard Accident Insurance Company, a cor-

poration organized and existing under the laws of

the State of Michigan, and authorized under the

laws of the State of California and the above-

entitled district, to act as sole surety on under-

takmgs of this character, as surety, are held and

fir;aiy bound unto R. B. Loucks, the above-entitled

plaintiff, in the full and just sum of Four Thousand
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Two Hundred Fifty ($4,250.00) Dollars, to be paid

to the said R. B. Loucks, his attorneys, executors,

administrators or assigns; to which payment, well

and truly to be made, we bind ourselves, our suc-

cessors and assigns, jointly and severally, by these

presents.

Sealed with our seals and dated this 16th day of

November, 1928.

WHEREAS, lately at a District Court of the

United States for the Northern District of Califor-

nia, Northern Division, Second Division thereof, in

a suit pending in said court between said [126]

R. B. Loucks, as plaintiff, and Sacramento Subur-

ban Fruit Lands Company, as defendant, a judg-

ment was rendered against the said Sacramento

Suburban Fruit Lands Company in the sum of

Two Thousand ($2,000.00) Dollars, and in the

further sum of costs amounting to $33.85, and the

defendant having been allowed an appeal from the

judgment to the United States Circuit Court of

Appeals for the Ninth Circuit; and the Court hav-

ing made an order for supersedeas staying all pro-

ceedings in the District Court pending final deter-

mination of said appeal, provided the defendant

give a bond in the sum of Four Thousand ($4,-

000.00) Dollars, conditioned according to law; and

the Court having fixed the amount of cost bond on

said appeal in the sum of Two Hundred Fifty

($250.00) Dollars; and the Court having ordered

that the supersedeas bond and bond for costs might

be combined and embraced in one document,

—
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NOW, THEREFORE, the condition of the above

obligation is such that if the said Sacramento Sub-

urban Fruit Lands Company shall prosecute its

said appeal to effect, and answer all damages and

costs if it fail to make its plea good, then the above

obligation to be void ; else to remain in full force

and virtue.

AND IT IS FURTHER EXPRESSLY
AGrREED by said surety that in case of a breach

of any condition hereof, the above-entitled court

may, upon notice to said surety of not less than

ten (10) days proceed summarily in the action in

which this bond is given to ascertain the amount

which said surety is bound to pay on account of

such breach, and to render judgment therefor

against it and to award execution therefor.

IN WITNESS WHEREOF, said principal and

surety have executed this undertaking, attesting

such execution by their respective seals, all on this,

the 16th day of November, 1928. [127]

SACRAMENTO SUBURBAN FRUIT
LANDS COMPANY, a Corporation.

[Seal] By A. E. WEST,
STANDARD ACCIDENT INSURANCE

COMPANY, a Corporation.

[Seal] By J. W. S. BUTLER,
Attorney-in-fact.

State of California,

Countv of Sacramento,—ss.

On this IGth day of November, 1928, before me,

a notary public in and for the County of Sacra-
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mento, State of California, personally appeared

J. W. S. Butler, known to me to be the person whose

aame is subscribed to the within instrument as the

attorney-in-fact of Standard Accident Insurance

Company, and he acknowledged to me that he sub-

scribed the name of Standard Accident Insurance

Company thereto, as principal, and his own name as

the attorney-in-fact.

[Seal] GERALD M. DESMOND,
i.^otary Public in and for the County of Sacramento,

State of California.

Form of bond and sufficiency of sureties ap-

proved.

Dated: .

BOURQUIN,
Judge.

[Endorsed] : Filed Nov. 26, 1928. [128]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of Said Court

:

Sir: Please prepare a transcript on appeal con-

taining true copies of the following papers in said

cause

:

1. Order removing said action from the Supe-

rior Court of the State of California to the

District Court of the United States.

2. Complaint.

3. Demurrer to complaint.
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4. Order overruling demurrer.

5. Answer.

6. Minutes of trial.

7. Verdict of the jury.

8. Judgment.

9. Petition for appeal.

10. Assignment of errors.

11. Bill of exceptions.

12. Order allowing appeal.

13. Citation.

14. Supersedeas and cost bond.

15. Praecipe for transcript.

ARTHUR C. HUSTON,
BUTLER, VAN DYKE and DESMOND,

Attorneys for Defendant. [129]

Due service of within praecipe is hereby admitted

this 28th day of November, 1928.

RALPH H. LEWIS,
GEORGE E. McOUTCHEN,

Attorneys for Plaintiff and Appellee.

[Endorsed] : Filed Nov. 28, 1928. [130]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT ON APPEAL.

I, Walter B. Maling, Clerk of the United States

District Court for the Northern District of Cali-

fornia, do hereby certify that the foregoing 130

pages, numbered from 1 to 130, inclusive, contain

a full, true and correct transcript of certain records

and proceedings in the case of R. B. Loucks vs.
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Sacramento Suburban Fruit Lands Co., etc., No.

425—La^Y, as the same now remain on file and of

record in this office; said transcript having been

prepared pursuant to and in accordance ^Yith the

praecipe for transcript on appeal, copy of which

is embodied herein.

I further certify that the cost for preparing and

certifying the foregoing transcript on appeal is the

sum of Fifty-four and 50/100 ($54.50) Dollars, and

that the same has been paid to me by the attorneys

for appellant herein.

Annexed hereto is the original citation on appeal.

IN WITNESS WHEREOF I have hereunto set

my hand and affixed the seal of said District Court,

this 10th day of December, A. D. 1928.

[Seal] WALTER B. MALING,
Clerk.

By F. M. Lampert,

Deputy Clerk. [131]

CITATION ON APPEAL.

United States of America,—ss.

The President of the United States, to R. B.

Loucks, Appellee, GREETING:
YOU ARE HEREBY CITED AND AD-

MONISHED to be and appear at a United States

Circuit Court of Appeals for the Ninth Circuit, to

be holden at the city of San Francisco, in the State

of California, within thirty days from the date

hereof, pursuant to an order allowing an appeal,
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of record in the Clerk's office of the United States

District Court for the Northern District of Cali-

fornia, wherein Sacramento Suburban Fruit Lands

Company, a corporation, is appellant and you are

appellee, to show cause, if any there be, why the

decree rendered against the said appellant, as in the

said order allowing appeal mentioned, should not

be corrected, and why speedy justice should not be

done to the parties in that behalf.

Dated this 14 day of November, A. D. 1928.

BOURQUIN,
United States Dist. Judge. [132]

Due service of within citation is hereby admitted

this 16th day of November, 1928.

RALPH H. LEWIS,
GEORGE E. McCUTCHEN,

Attorneys for Plaintiff and Appellee.

Citation on Appeal. Filed Nov. 16, 1928.

[Endorsed] : No. 5657. United States Circuit

Court of Appeals for the Ninth Circuit. Sacra-

mento Suburban Fruit Lands Company, a Corpora-

tion, Appellant, vs. R. B. Loucks, Appellee. Tran-

script of Record. Upon Appeal from the United

States District Court for the Northern District of

California, Northern Division.

Filed December 14, 1928.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.




